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LES STRUCTURES DIOCESAINES | 
ET PAROISSIALES : POUR UN MINISTERE 
DE JUSTICE ET DE COMPASSION ? 


ANNE ASSELIN* 


RÉSUMÉ — En avril 2015, le pape François annonçait l’année jubilaire 
extraordinaire de la miséricorde afin que chacun puisse faire « l’expérience 
de l’amour de Dieu qui console, pardonne et donne l’espérance ». À cette 
occasion, il rappelait les paroles de Jean XXIII prononcées à l’ouverture du 
Deuxième Concile du Vatican à l'effet que l’Église « préfère recourir au 
remède de la miséricorde plutôt que brandir les armes de la sévérité ». C’est 
bien précisément ici, à la jonction de la vérité et de la miséricorde, que le 
droit canonique ancre sa mission. À la lumière de ces exemples, inspiré, 
entre autres enseignements, par l’exhortation du Pape Amoris laetitia, cet 
article examine les structures ecclésiales diocésaines et paroissiales exis- 
tantes afin d’y trouver des pistes, en droit canonique, pouvant les aider à 
réaliser cette mission qu’elles doivent avoir — être des instruments de jus- 
tice et de miséricorde, de vérité et de compassion. 


SUMMARY — In April 2015, Pope Francis announced the extraordinary 
jubilee year of mercy, which would allow everyone “to experience the love 
of God who consoles, pardons, and instils hope.” At that time, he recalled 
the words of John XXIII at the opening of the Second Vatican Council, that 
the Church “prefers to use the medicine of mercy rather than the weapons 
of severity.” It is precisely here, at the junction of truth and mercy, that 
canon law anchors its mission. In light of these examples, inspired, among 
other teachings, on the Pope’s exhortation Amoris laetitia, this article exam- 
ines the present diocesan and parochial structures to explore avenues by 
which they could realize this mission they must have—being instruments of 
justice and mercy, of truth and compassion. 
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Introduction 


Lorsqu’on m’a demandé de parler de compassion et de miséricorde, et ce 
évidemment, en relation avec le droit canonique, j’ai été un peu saisie de 
crainte. Je me suis souvenue des maintes fois où j’ai entendu que le droit 
canonique et la compassion, ça n’est réellement pas du même ordre ! 
Qu’est-ce que la compassion vient faire dans le droit canonique ? J’ai même 
lu, il y a quelques mois, une opinion d’un canoniste bien renommé à l’effet 
que les gens viennent a un tribunal pour recevoir une décision juridique, non 
pas pour faire l’expérience d’un acte de compassion. Pourquoi alors sommes- 
nous surpris ou découragés par la réputation qu’a le droit canonique ? 


Dans le titre de ma conférence, j’ai employé le mot « compassion » et je 
l’ai fait en toute connaissance de cause. De notre temps, on entend quelque- 
fois le raisonnement que la compassion, la pitié démontrée 4 une personne 
vulnérable l’encouragerait à demeurer dans sa misère. Elle inciterait une 
relation asymétrique avec l’autre, un sentiment d’amour pour l’autre qui ne 
coûte pas bien cher et qui maintiendrait l’inégalité entre les personnes, une 
forme de condescendance. 


Mais la compassion, c’est bien plus qu’un simple sentiment de cœur, une 
attitude émotionnelle, en anglais on dirait « touchy-feely ». La compassion 
n’est pas un sentiment passif. Elle demande de l’empathie envers l’autre, 
mais elle nous pousse à vouloir soulager sa misère, elle requiert une action. 
On voit la souffrance de l’autre, on ressent sa douleur avec notre cœur, on 
en désire la délivrance pour l’autre, la miséricorde. Donc, il n’y a pas de 
miséricorde véritable sans compassion. 


Et qu'est-ce que la compassion et la miséricorde ont à voir avec le droit 
canonique ? Nous avons tous entendu les critiques qui ont été faites à propos 
des motus proprios du pape François, Mitis Iudex! et Mitis et Misericors?. 
On a entendu que ces nouvelles procédures n'étaient réellement pas une 
réponse plus miséricordieuse aux personnes meurtries mais plutôt une 


Voir FRANÇOIS, lettre apostolique en forme de motu proprio Mitis Iudex Dominus lesus, sur 
la réforme du procès canonique pour les causes de déclaration de nullité du mariage dans le 
Code de droit canonique, 15 août 2015, texte latin à http://w2.vatican.va/content/francesco/ 
la/motu_proprio/documents/papa-francesco-motu-proprio_20150815_mitis-iudex-dominus- 
iesus.html (= FRANÇOIS, Mitis Iudex). 

Voir FRANÇOIS, lettre apostolique en forme de motu proprio Mitis et misericors lesus, sur la 
réforme du procés canonique pour les causes de déclaration de nullité du mariage dans le 
Code des canons des Eglises orientales, 15 août 2015, texte latin à http://w2.vatican.va/ 
content/francesco/la/motu_proprio/documents/papa-francesco-motu-proprio_20150815_ 
mitis-et-misericors-iesus.html. 
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menace à l’indissolubilité du mariage. On prétend que ce que l’on veut plus 
que la compassion, c’est la compétence des canonistes : « Si on est malade, 
on veut un médecin compétent, non un médecin compatissant ». Qui peut 
s’opposer à cela ? Mais pourquoi ces deux qualités seraient-elles en opposi- 
tion ou mutuellement exclusives ? Quel est le but du droit canonique après 
tout ? 


En avril 2015, le pape François annonçait l’année jubilaire extraordinaire 
de la miséricorde’. A cette occasion, il rappelait les paroles de Jean XXIII 
prononcées à l’ouverture du Deuxième Concile du Vatican, que l’Église pré- 
fère recourir au remède de la miséricorde plutôt que brandir les armes de la 
sévérité. Elle veut se montrer la mère très aimante de tous, bienveillante, 
patiente, pleine d’indulgence et de bonté‘. 


C’est précisément ici, à la jonction de la vérité et de la miséricorde, que 
le droit canonique ancre sa mission. François nous en donnait un exemple 
bien concret avec l’annonce du droit matrimonial révisé. Il rappelait que 
toutes les institutions de l’Église peuvent toujours êtres améliorées. Elles 
doivent toujours avoir comme but le bien des fidèles et si elles deviennent 
une entrave, un carcan, plutôt qu’une aide, un secours, un guide, il faut leur 
donner un nouvel examen. Le droit ne doit jamais nuire au salut. C’est Paul 
VI qui, en 1973, en s’adressant à la Rote romaine, disait que le ministère du 
juge est pastoral, qu’il vient en aide aux personnes en difficulté, que le juge 
est un bon pasteur qui guide mais qui console aussi°. 


J'entends examiner avec vous certaines structures diocésaines et parois- 
siales. Sont-elles véritablement des instruments de justice mais aussi de 
miséricorde, des instruments de vérité mais aussi de compassion? Nous com- 
mencerons par réfléchir à cette miséricorde que l’Église doit avoir pour tous. 
Puis, nous nous tournerons vers la question du mariage et de là verrons 
ensuite quelques institutions administratives existantes et finalement, nous 
tenterons de voir s’il peut y avoir de nouvelles structures ou des révisions à 


Voir FRANÇOIS, bulle d’indiction du jubilé extraordinaire Misericordia vultus, 11 avril 2015, 
http ://w2.vatican.va/content/francesco/fr/apost_letters/documents/papa-francesco_bolla_20 
150411_misericordiae-vultus.html (22 août 2016). 

Voir JEAN XXIII, Discours d'ouverture du Concile œcuménique Vatican II Gaudet Mater 
Ecclesia, 11 octobre 1962, n° 2-3, dans AAS, 54 (1962), 786-788. 

« Tout cela a toujours été fait en ayant comme guide la loi suprême du salut des âmes puisque 
l'Église, comme l’a enseigné avec sagesse le bienheureux Paul VI, est un dessein divin de 
la Trinité, et donc toutes ses institutions, toujours perfectibles, doivent tendre à communi- 
quer la grâce divine et favoriser continuellement, selon les dons et la mission de chacun, le 
bien des fidèles, comme fin essentielle de l'Église » (FRANÇOIS, Mitis Iudex, préambule). 
Voir PAUL VI, discours à la Rote romaine, 8 février 1973, dans J. THORN, Le pape s'adresse 
à la Rote 1939-1994, Ottawa, Faculté de droit canonique, Université Saint-Paul, 1994, 128. 
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la législation actuelle qui pourraient faciliter l’exercice de la miséricorde 
dans nos pratiques pastorales. 


1—La miséricorde et la justice 


En tant que catholiques, parler de miséricorde n’est pas très difficile, et 
plus particulièrement en cette Année de la Miséricorde. Nous savons tous 
que la miséricorde, c’est la clé du pontificat du pape François. Lors de son 
premier Angelus après son élection, le 17 mars 2013, il nous disait (en se 
référant au livre du Cardinal Kasper sur la miséricorde) que la miséricorde, 
c’est un « mot qui change tout [...] cela change le monde »’. Ce livre du 
cardinal Kasper avait « fait beaucoup de bien » au pape (dans les propres 
mots de François). De fait, on y trouve de véritables bijoux. Le cardinal 
Kasper admet que de nos jours, la miséricorde est souvent soupçonnée 
d’idéologie, elle est pratiquement passée de mode, elle a une « connotation 
sentimentale » et on la blâme d’être empreinte de naïveté. Mais il demeure 
que même si on peut croire que la compassion est de fait passée de mode, 
« la réalité et les comportements qui en découlent ne le sont pas »#. Il y a 
tellement de misère dans le monde, tellement de souffrance, tellement de 
besoins pressants chez les humains, tellement de cris pour un peu de récon- 
fort et de consolation. On ne peut prétendre suivre le Christ dans notre minis- 
tère sans nous laisser profondément toucher par cette misère et transformer 
par sa miséricorde. Le cardinal est clair dans ses affirmations : « [...] une 
Église sans charité et sans miséricorde ne serait plus l’Église du Christ »°. 


Mais c’est le pape François lui-même qui nous donne, à mon avis, la 
meilleure définition de la miséricorde—typique du langage et de l’enseigne- 
ment de François. Dans un message par vidéo aux évêques des Amériques, 
réunis à Bogota en Colombie pour le Jubilé des Amériques, en août dernier, 
il explique clairement que la miséricorde n’est pas une théorie à étaler avec 
condescendance; ce n’est pas une idéologie ou des paroles en l’air. La misé- 
ricorde, c’est plutôt l’histoire de nos propres fautes dont nous devons nous 
souvenir. Si nous pouvons nous rappeler sans cesse le pardon que nous avons 


7 FRANÇOIS, Angelus, 17 mars 2013, http://w2.vatican.va/content/francesco/fr/angelus/2013/ 
documents/papa-francesco_angelus_20130317.html (1° septembre 2016). Voir W. KASPER, 
La Miséricorde. Notion fondamentale de l'Évangile. Clé de la vie chrétienne, 2° édition, 
traduit de l’allemand par E. et M.-N. VILLEDIEU DE TORCY, Théologia, Nouan-le-Fuzelier, 
Éditions des Béatitudes, 2015 (= KASPER, La Miséricorde). 

8 Kasper, La Miséricorde, 23-24. 

9 Ibid., 155. 
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recu de Dieu pour nos fautes, nous nous devons d’étre miséricordieux. Si un 
Alzheimer spirituel s’installe, si nous oublions comment le Seigneur nous a 
traités, si nous commençons à juger et à diviser les gens entre eux, nous 
causons un scandale", 


Mais la miséricorde ne doit pas étre confondue avec la fausse indulgence 
ou avec le laxisme. Dans son livre, le cardinal Kasper déplore qu’une mau- 
vaise compréhension de la miséricorde ait contribué a la baisse considérable 
de la morale et c’est une des faiblesses de l’Église actuellement : « Abolir 
une pratique légaliste trop rigide sans élaborer parallélement une nouvelle 
morale conduit à une grave crise de l’Église » !!. Et le cardinal donne 
l’exemple des terribles cas d’abus sexuels, qui nous ont fait prendre 
conscience de la nécessité de la morale, d’une discipline, d’un reméde pour 
corriger un comportement fautif. 


La discipline qu’on retrouve dans le droit canonique est un reméde, mais 
encore faut-il qu’elle soit appliquée en se rappelant le discours de Jésus 
contre les scribes et les pharisiens, ces « sépulcres blanchis », ces « guides 
aveugles », ceux qui imposent des fardeaux trop lourds aux gens : « Mal- 
heureux étes-vous, scribes et pharisiens hypocrites, parce que vous payez la 
dime sur la menthe, le fenouil et le cumin, mais vous avez négligé ce qui est 
le plus important dans la Loi : la justice, la miséricorde et la fidélité »!2. 


C’est Thomas d’Aquin qui nous disait que « la justice sans la miséricorde 
n’est que cruauté, la miséricorde sans la justice est mère de la débauche; 
c’est pourquoi les deux doivent aller de pair » 1. On peut bien avoir un canon 
qui exige une juste rémunération pour les prétres et les diacres (c. 281, § 1), 
pour les professeurs de séminaire (c. 263), pour les laics qui accomplissent 
une tache ecclésiastique (c. 231, § 2). Mais ce n’est pas simplement le salaire 
adéquat qui est important ici; c’est qu’une rémunération injuste irait contre 
la dignité de la personne, contre la justice et la miséricorde qui sont dues à 
toute personne humaine. La justice, c’est donner aux autres ce qui leur est 
dû; la miséricorde, c’est donner aux autres plus que ce qui leur est dû. 


Comprendre le droit canonique comme étant tout simplement un système 
parallèle au droit séculier, c’est insuffisant. Le droit séculier vise, oui, la 


Voir FRANÇOIS, message-vidéo à l’occasion de la célébration du Jubilé extraordinaire de la 
Miséricorde sur le continent américain, Bogota, 27-30 août 2016 (27 août 2016), http:// 
w2.vatican.va/content/francesco/it/messages/pont-messages/20 16/documents/papa-france 
sco_20160827_videomessaggio-giubileo-misericordia-americhe.html (1% septembre 2016). 
Les traductions qui suivront sont les nôtres. 

11 Kasper, La Miséricorde, 171. 

2 Mt 23-37. 

13 Kasper, La Miséricorde, 174, où il cite THOMAS D’AQUIN, Super Ev. Matthaei cap. 5 Ic. 2. 
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justice qu’on rejoint à l’aide d’un jugement ou d’une décision. Un cas, un 
jugement, une décision. Le droit canonique a pour but la vérité et la justice, 
oui, évidemment; mais il est plus que cela. Il vise le salut des âmes — on le 
répète souvent. C’est beaucoup plus qu’une décision pure et simple dans un 
cas particulier. Si le but est le salut, la miséricorde doit précéder l’exercice 
de la justice et la compléter. Nous le faisons à tous les jours, par exemple, 
lorsque nous recevons généreusement un futur demandeur ou une future 
demanderesse dans une cause de nullité de mariage et lorsque nous faisons 
un suivi pastoral auprès d’eux après un jugement bien réalisé. C’est le saint 
Jean-Paul II qui nous rappelait que la miséricorde est « l’incarnation la plus 
parfaite de la justice »'*. 


Donc, justice et miséricorde ne sont pas en guerre!>. L’une n’exclut pas 
l’autre. Mais dans ce mariage entre justice et miséricorde, il existe deux 
écueils : le laxisme et le légalisme!®. Dans un premier temps, le laxisme naît 
d’une fausse herméneutique de la miséricorde, une compassion mal comprise 
qui conduirait le canoniste 4 une application arbitraire de la loi. Le pape 
émérite Benoit XVI nous a souvent mis en garde contre une application du 
droit qui se veut être soi-disant « pastorale » mais qui remplace le droit 
objectif par des considérations humaines!’. Ainsi, le droit risque des pra- 
tiques injustes, il s’éloigne de la justice. Dans un second temps, le légalisme 
— cet abus subjectif commis par ceux qui sont chargés d’appliquer la loi. Je 


` 


suivais récemment une discussion entre canonistes à savoir si on pouvait 
adopter la procédure plus brève introduite par Mitis Iudex dans un cas de 
nullité de mariage lorsqu’une partie répondante, qui avait d’abord accepté 
l’étude du mariage, refusait par la suite de coopérer avec le tribunal. 


4° JEAN-PAUL II, encyclique sur la miséricorde divine Dives in misericordia, 30 novembre 
1980, art. 14, dans AAS, 72 (1980), 1223, traduction française dans DC, 77 (1980), 1097; 
voir KASPER, La Miséricorde, 174-175. 

On peut lire aussi les paroles du pape François dans Misericordia vultus, n° 21 : « La 
miséricorde n’est pas contraire à la justice, mais illustre le comportement de Dieu envers le 
pécheur, lui offrant une nouvelle possibilité de se repentir, de se convertir et de croire. [...] 
Si Dieu s’arrétait à la justice, il cesserait d’être Dieu ; il serait comme tous les hommes qui 
invoquent le respect de la loi. La justice seule ne suffit pas et l’expérience montre que faire 
uniquement appel à elle risque de l’anéantir. C’est ainsi que Dieu va au-delà de la justice 
avec la miséricorde et le pardon. Cela ne signifie pas dévaluer la justice ou la rendre super- 
flue, au contraire. Qui se trompe devra purger sa peine, mais ce n’est pas le dernier mot, 
mais le début de la conversion, en faisant l’expérience de la tendresse du pardon. Dieu ne 
refuse pas la justice. Il l’intègre et la dépasse dans un événement plus grand dans lequel on 
fait l’expérience de l’amour, fondement d’une vraie justice. » 

16 Voir KASPER, La Miséricorde, 171-173. 

Voir ibid., 175. Voir aussi BENOÎT XVI, discours à la Rote romaine, 21 janvier 2012, dans 
AAS, 104 (2012), 104-105. 
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La discussion s’est poursuivie pendant plusieurs jours et fut finalement close 
lorsqu’un canoniste d’expérience rappela que cette procédure avait été vou- 
lue par le pape pour le bien des gens et non pour que les canonistes éta- 
blissent encore d’autres barrières à la justice et à la miséricorde. Francois 
lui-même nous l’a rappelé dans Amoris laetitia : « Nous posons tant de 
conditions à la miséricorde [et j’ose dire à la justice] que nous la vidons de 
son sens concret et de sa signification réelle [...] »!8. Il nous met en garde 
contre les « jugements qui ne tiendraient pas compte de la complexité des 
différentes situations »!°, de la souffrance des personnes. Cela ne veut pas 
dire qu’on place la justice au deuxiéme rang. La miséricorde n’exclut pas la 
justice et la vérité. Elle est bien plutôt « la plénitude de la justice »”°. La 
compassion et la miséricorde sont des garanties qui nous empéchent, cano- 
nistes, de juger les cas qui nous sont présentés en faisant abstraction des 
personnes, des visages. Méme le droit pénal doit étre compris et appliqué, 
non pas comme simplement une punition, mais comme un remède, comme 
un remède qui soigne certes mais qui enseigne aussi. Je dis souvent à mes 
étudiants qu’ils devraient toujours traiter les parties, les personnes qui se 
présentent devant eux au tribunal, à la chancellerie, comme ils voudraient 
être traités eux-mêmes. Jugeons comme nous aimerions être jugés. L’exer- 
cice de la justice ne doit jamais blesser la dignité des personnes?!. La com- 
passion doit faire partie de notre travail quotidien de canoniste. Il ne faut pas 
prétendre que l’herméneutique du droit, c’est s’en tenir rigoureusement à la 
lettre en faisant abstraction de compassion, de miséricorde, d'équité et d’épi- 
kie. La citation de Cicéron, Summum ius summa iniuria, « Extrême droit, 
extrême injustice » résume fort bien ce danger. 


Alors, la justice dans l’Église n’est pas suffisante en elle-même si elle 
n’est pas accompagnée de compassion et de miséricorde. Et puisque l’Église 
est composée de pécheurs, elle aussi a besoin de miséricorde. Elle doit pou- 
voir s’auto-examiner et chercher à se renouveler constamment afin de 
répondre aux défis nouveaux qui lui sont présentés. Et un des grands défis 
auquel elle fait face maintenant, c’est qu’elle est davantage jugée sur ses 
actes que sur ses paroles. Si nous prétendons prêcher un message d’amour, 
encore faut-il que cela commence par transparaître dans les actions même de 


FRANÇOIS, exhortation apostolique post-synodale sur l’amour dans la famille Amoris laetitia, 
19 mars 2016, Typographie vaticane (= AL), art. 311, 242. 

19 AL, art. 296, 226. 

20 AL, art. 311, 242. 

2! Voir FRANÇOIS, 3° méditation lors de la retraite des prêtres, 2 juin 2016, dans Origins, 46 
(2016), 141. 
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l'Église. C’est une critique qu’on entend souvent, surtout chez les jeunes 
mais aussi chez les moins jeunes, que l’Église prêche bien la compassion et 
la miséricorde, mais ses structures peuvent leur sembler dures et intransi- 
geantes — bien loin de la miséricorde. Lorsque je leur demande pourquoi ils 
se sont quelque peu éloignés de leur pratique religieuse, la réponse est bien 
souvent que l’Église ne leur semble pas près de la réalité de leur vie. Il y a 
évidemment les scandales qui n’ont pas aidé; mais pour plusieurs, c’est éga- 
lement qu’ils se sentent jugés sans être compris, qu’ils ne reçoivent pas la 
nourriture dont ils ont besoin. Devant les défis de la vie, ils ne saisissent pas 
notre langage qui quelquefois peut leur sembler rigide et intransigeant. Pour 
les rejoindre, pour que notre ministère soit effectif, il me semble qu’on doit 
réfléchir à ce défi. Pour nous qui sommes impliqués dans un travail d’Eglise, 
est-ce que nos structures, nos services sont concus et organisés pour rejoindre 
les gens, en accord avec la miséricorde? 


2 — Les services à la famille 


Si nous ne retenons qu’un message de l’exhortation Amoris laetitia, c’est 
que le pape François veut que l’Église comprenne la complexité de la vie 
aujourd’hui, les défis auxquels font face les jeunes, les couples, les parents, 
les personnes âgées. Il est facile de porter des jugements sur tout lorsqu’on 
évalue les situations en croyant que tout est blanc ou noir. C’est le chemin 
le plus simple quelquefois, mais est-il un chemin de grâce, un chemin qui 
aide les personnes à croître dans leur foi??? 


2.1 — La préparation au mariage 


Le but de cette conférence n’est certainement pas de critiquer toutes les 
excellentes initiatives diocésaines et paroissiales pour la préparation au 
mariage. En réponse a un appel de la Conférence des évéques catholiques du 
Canada, plusieurs diocéses ont mis sur pied des projets de préparation au 
mariage qui méritent d’être applaudis. Mais les évêques ont quand même 
partagé leurs inquiétudes là-dessus lors de la préparation du dernier Synode 
sur la famille. Ils ont avoué qu’il nous faudra trouver le moyen d’aider les 
jeunes a redécouvrir la « richesse du mariage » chrétien. On doit les prépa- 
rer au mariage mais sans les éloigner du sacrement. Amoris laetitia nous dit 


Voir KASPER, La Miséricorde, 164. 
3 Voir AL, art. 305, 237. 


2 
2 
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qu'il « ne s’agit pas de leur exposer tout le Catéchisme ni de les saturer avec 
trop de thèmes »24, On peut bien leur parler de « l’Église domestique », mais 
encore faut-il qu’ils comprennent ce que cela veut dire sans leur faire peur. 
Ce n’est pas la quantité d’information qui compte, c’est la qualité. 


En parcourant la matiére offerte dans certains programmes de préparation 
au mariage, J'ai été frappée par l’ampleur de la formation. Ils ne manquent 
pas d’ambition et sont certainement utiles dans une certaine mesure. Mais 
Amoris nous rappelle que les programmes ne sont pas des « one size fits 
all », une approche taille unique. On ne peut pas offrir la méme formation a 
un couple de 20 ans qu’a des personnes dans la trentaine avec une expérience 
de vie considérable. Des moments personnalisés sont fort riches, car le prin- 
cipal objectif de nos programmes « est d’aider chacun à apprendre à aimer 
cette personne concrète avec laquelle il [ou elle] veut partager sa vie »?°, non 
seulement le jour du mariage et pendant le voyage de noces, ou les quelques 
premiers mois du mariage. C’est dans les difficultés, les coups plus durs, 
l’arrivée et l’éducation des enfants, la maladie, enfin toutes les embüûches 
inévitables que la vie nous présente que l’amour est mis au défi. Lorsque le 
pape a déclaré, sans manquer comme seul lui peut le faire d’en étonner 
quelques-uns, qu’un bon nombre de mariages sacramentels célébrés de nos 
jours sont invalides, il faut quand même concéder qu’il n’a pas tout à fait 
tort. La culture du provisoire — « Si je rencontre des difficultés dans mon 
travail, je quitte. Dans mes relations d’amis, dans mon entrainement phy- 
sique, dans mon mariage... » — n’aide pas a établir une base solide pour la 
permanence du mariage. On a bien l’intention de se marier pour la vie, mais 
qui sait? Il faut les amener à comprendre le sacrement du mariage, mais que 
ce soit à leur portée. 


Les fiancés doivent pouvoir parler de leurs attentes du mariage, de leur 
conception de l’amour, de ce qu’ils désirent de l’autre, du type de vie à 
laquelle ils s’attendent, de leurs projets communs, mais tout ceci sans crainte 
d’être jugés”. C’est précisément dans un tel travail pastoral que les laïcs 
doivent être appelés par les pasteurs à s’impliquer davantage, que ce soit par 
leurs témoignages ou leur engagement actif auprès des couples, non seule- 
ment pour la préparation immédiate du mariage, mais dans la formation loin- 
taine des couples, la formation éloignée des jeunes, la pastorale familiale. 


2% AL, art. 207, 157. 

25 AL, art. 208. 

Voir FRANÇOIS, discours prononcé lors de l’ouverture du Congrès ecclésial du diocèse de 
Rome, 16 juin 2016, http://w2.vatican.va/content/francesco/fr/speeches/2016/june/documents/ 
papa-francesco_20160616_convegno-diocesi-roma.html (20 août 2016). 

27 Voir AL, art. 209, 159. 
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2.2 — Les divorcés-remariés 


Mon intention n’est pas ici d’entrer dans les détails de l’accès aux sacre- 
ments des divorcés-remariés, ni de faire un grand exposé sur la note en bas 
de page 351 de Amoris laetitia’$. Ce que je veux ici, c’est plutôt de rappeler 
certains propos lancés par le pape et d’autres, et qui portent sur l’attitude 
pastorale à adopter dans ces cas difficiles. Il ne fait nul doute que l’exhorta- 
tion Amoris laetitia n’a pas fait le bonheur de tous à ce sujet — ni pour ceux 
qui espéraient que la porte s’ouvre toute grande, ni pour ceux (canonistes 
inclus) qui sont habitués à des normes plus rigides, plus « blanc et noir »”. 
Il me semble toutefois qu’on ne gagne rien à adopter des attitudes extré- 
mistes, que ce soit d’un côté ou de l’autre. Ce que le pape propose, ce n’est 
pas d’affaiblir la doctrine de l’Église sur l’indissolubilité du mariage. C’est 
bien plutôt d’adopter une attitude pastorale ouverte et accueillante envers ces 
personnes et les assurer qu’elles ne se sont pas placées hors de l’Église, 
qu’elles en sont encore membres et que l’Église est prête à les accompagner, 
les écouter, les encourager, leur donner un espoir et, ultimement, les réinté- 
grer dans une pleine vie communautaire. 


Pour parler de la situation des divorcés-remariés sans tourner en rond, il 
faut d’abord réaliser que ces couples n’ont pas totalement fermé la porte à 


% AL, note 351, 237 : « Dans certains cas, il peut s’agir aussi de l’aide des sacrements. Voila 
pourquoi, “aux prêtres je rappelle que le confessionnal ne doit pas être une salle de torture 
mais un lieu de la miséricorde du Seigneur” (exhortation apostolique Evangelii gaudium, 
24 novembre 2013, n° 44, dans AAS, 105 [2013], 1038). [...] Je souligne également que 
l’Eucharistie “n’est pas un prix destiné aux parfaits, mais un généreux remède et un aliment 
pour les faibles” (ibid., n° 47, 1039) ». 

La critique que certains ont faite à propos de l’exhortation Amoris laetitia vient de l’opinion 
qu’elle ne serait pas assez claire dans ses propos, qu’elle s’éloignerait de l’enseignement 
doctrinal de l’Église, qu’elle ne serait pas un document doctrinal légitime mais plutôt une 
rupture substantielle avec l’enseignement de l’Église (voir lettre au cardinal Sodano, Doyen 
du Collège des cardinaux, 29 juin 2016, accompagnant une étude critique de l’exhortation 
Amoris laetitia, http://www.dici.org/documents/une-critique-damoris-laetitia-adressee-aux- 
cardinaux-par-45-theologiens/ [15 juillet 2016]). En réponse à cette critique, le cardinal 
Wuerl, archevéque de Washington, a précisé qu’au contraire, il ne comprenait pas trés bien 
comment un groupe opposerait par leur propre jugement un jugement qui provient d’un 
effort du Magistére, un travail de deux ans ayant abouti 4 un document produit par consen- 
sus et clairement enraciné dans la tradition magistérielle de l’Église. Bien au contraire, 
l’exhortation lance un appel, thomiste dans sa nature, pour un enseignement clair mais 
transmis dans le cadre d’un accompagnement pastoral pour les personnes qui essaient de 
s’approprier l’enseignement (voir J. MCELWEE, « Cardinal Wuerl : Amoris laetitia is a 
“consensus document,” rooted in tradition », dans National Catholic Reporter, 4 octobre 
2016, https://www.ncronline.org/news/vatican/cardinal-wuerl-amoris-laetitia-consensus- 
document-rooted-tradition [5 octobre 2016]). 
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la pratique religieuse, du moins ceux pour qui l’Eglise posséde encore cer- 
tains attraits et, donc, qui nous intéressent ici. Pour nous, il s’agit d’accepter 
le chemin que nous devons suivre avec eux. Amoris laetitia demande de ne 
pas exclure mais de réintégrer. C’est cela « la route de l’Église, depuis le 
concile de Jérusalem », la route que Jésus préférait, celle « de la miséricorde 
et de l’intégration [...], celle de ne condamner personne éternellement [...], 
celle d’aider chacun à trouver sa propre manière de faire partie de la com- 


munauté ecclésiale [...] »*°. 


Je rappelle ici ce que nous avons dit au tout début de cette conférence : la 
justice, c’est donner aux autres ce qui leur est dû; la miséricorde (qui exige la 
compassion), c’est donner aux autres plus que ce qui leur est dû. La compas- 
sion et la miséricorde doivent précéder la justice et la compléter. Donc, nos 
jugements doivent tenir compte de la complexité des situations diverses. On 
ne traite pas l’époux abandonné de la même manière qu’on traite celui qui a 
mis fin à l’union et qui s’est évadé en abandonnant sa famille. L’épouse qui a 
dû se protéger et protéger ses enfants de la violence conjugale et une autre qui 
aurait quitté son mari pour s’enfuir avec un homme plus jeune. Plusieurs 
couples divorcés-remariés vivent une union heureuse dans la fidélité et par 
laquelle les enfants sont élevés dans un milieu familial heureux et sain. De 
plus, une solution pastorale peut très bien s’appliquer dans une région ou dans 
une certaine culture mais s’avérer problématique dans une autre. On n’a qu’à 
regarder ici au Canada la question des funérailles ecclésiastiques dans le cas 
de personnes ayant demandé l’aide médicale au suicide. 


Donc, le degré d’imputabilité dans le cas d’un divorce et d’un remariage 
ne peut pas et ne doit pas être ignoré. Le pape en parle deux fois dans son 
exhortation, en se référant au Catéchisme qui explique bien clairement que 
« l’imputabilité et la responsabilité d’une action peuvent être diminuées 
voire supprimées par l’ignorance, l’inadvertance, la violence, la crainte, les 
habitudes, les affections immodérées et d’autres facteurs psychiques ou 
sociaux »°!, Le pape nous rappelle que de « s’en remettre simplement à 


` 


la solution de rappeler à ces couples qu’ils vivent dans le péché » est 


AL, art. 296-297, 225-226. Voir aussi les Règles de procédure complétant le motu proprio 
Mitus Iudex Dominus lesus, art. 1 : L’évéque, en raison du c. 383, § 1, est tenu d’accom- 
pagner dans un esprit apostolique des conjoints séparés ou divorcés qui, en raison de leur 
propre condition de vie, ont peut-être abandonné la pratique de la religion. Il partage donc 
avec les curés (cf. c. 529, § 1) la sollicitude pastorale envers ces fidèles du Christ tour- 
mentés. 

31 AL, art. 302, 233; voir art. 300, 230-231, et la note en bas de page 336, sur l’accompagne- 
ment pastoral des divorcés-remariés qui doit favoriser un processus graduel de prise de 
conscience et de repentir. Voir aussi Catéchisme de l'Église catholique, n° 1735. 
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inadéquate*”. Il me semble qu’on fait fausse route si on adopte la position de 
se contenter d’appliquer rigidement les mêmes règles à tous sans première- 
ment entrer dans un dialogue personnalisé pour encourager un discernement 
graduel. Ces personnes ont besoin de réconfort, elles ont besoin d’être ras- 
surées. Elles ont besoin de compassion et de miséricorde. Elles ont besoin 
d’être accompagnées et, on l’espère, réintégrées. Cela exige du temps et de 
la patience. Ce n’est qu’en établissant un lien de confiance avec ces couples 
qu’on réussira, peut-être, à les amener vers nos tribunaux et finalement vers 
un accès complet aux sacrements. 


Il reste maintenant aux évêques à déterminer quelle sera la pratique dans 
leur diocèse. Certains ont opté pour des directives plus généralisées, exigeant 
que le couple vive comme frère et sœur s’il veut être admis à la commu- 
nion”. D’autres ont opté pour une réponse qui semble ouvrir la porte à ces 


couples après une période de discernement guidée par un pasteur“. 


2.3 — La pastorale « des petits pas » 


J’ai parlé du temps et de la patience qu’exige la pastorale d’accompagne- 
ment. Amoris laetitia demande qu’on se souvienne qu’un petit pas, au milieu 
de grandes limites humaines, peut être plus apprécié de Dieu que la vie exté- 
rieurement correcte de celui qui passe ses jours sans avoir à affronter d’im- 
portantes difficultés®. J’ai entendu un commentaire récemment d’un homme 
d’âge mûr qui se plaignait, justement ou injustement, que si on demande une 
question à un prêtre, on reçoit une règle; on n’entend jamais « Venez vous 
asseoir et on va jaser ». Je ne sais pas si la critique était méritée, mais il 
demeure qu’entamer une conversation avec un couple divorcé-remarié en leur 


Pour un exposé fort intéressant sur l’attitude pastorale proposée dans l’exhortation Amoris 
laetitia, voir F.G. MORRISEY, « Some Pastoral Implications Arising from Chapter VIII of the 
Apostolic Exhortation Amoris laetitia », dans The Canon Law Society of Great Britain and 
Ireland Newsletter, 186 (2016) (= MORRISEY, « Some Pastoral Implications »), 53-80. 
Voir ÉVÊQUES CATHOLIQUES DE L’ALBERTA ET DES TERRITOIRES DU NORD-OUEST, Guidelines 
for the Pastoral Accompaniment of Christ’s Faithful Who Are Divorced and Remarried 
Wtihout a Decree of Nullity, Edmonton, The Catholic Bishops of Alberta and the Northwest 
Territories, 2016. 

Voir ÉVÊQUES DE LA RÉGION PASTORALE DE BUENOS AIRES, Criterios básicos para la aplica- 
ciôn del capitulo VIII de Amoris laetitia, 5 septembre 2016, http://www.forumlibertas.com/ 
criterios-basicos-la-aplicacion-del-capitulo-viii-amoris-laetitia/, traduction anglaise, Guide- 
lines of Buenos Aires bishops on divorced/remarried, dans Crux, 18 septembre 2016, https:// 
cruxnow.com/global-church/2016/09/18/guidelines-buenos-aires-bishops-divorcedremarried/ 
(20 septembre 2016). 

35 Voir AL, art. 305, 237. 


33 


34 
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expliquant la théologie du mariage et le canon 1055, c’est probablement la 
recette pour un échec. 


Un couple peut avoir choisi le mariage civil pour des raisons économiques 
— on attend d’avoir suffisamment d’argent pour fonder un foyer, avoir des 
enfants. Dans d’autres milieux culturels, le mariage est réellement vu comme 
un luxe qu’on ne peut pas se payer. Il y a un cheminement à faire ici avec de 
tels couples, une transformation qui ne s’accomplira pas 4 coups de normes 
canoniques. Le saint Jean-Paul II nous le proposait dans Familiaris consortio 
en précisant qu’il ne s’agit pas ici d’une « gradualité de la loi »; c’est plutôt 
réaliser que l’être humain vient à connaitre et accomplir « le bien moral en 
suivant les étapes d’une croissance »*°. Il faut accompagner les personnes qui 
ne sont peut-être pas encore capables de comprendre et de valoriser la doc- 
trine de l'Église, ou ses enseignements, ou, encore plus, ses lois”. 


2.4 — Un ministère de présence 


Si vous avez pris un peu de temps pour relire et méditer les propos de 
François, il ne vous a certainement pas échappé qu’il valorise et préconise 
un ministère de présence. On l’a entendu demander que les prêtres soient 
des pasteurs, non des bureaucrates, nous dire qu’il préfère « une Église 
accidentée, blessée et sale pour être sortie par les chemins, plutôt qu’une 
Église malade de la fermeture et du confort de s’accrocher à ses propres 
sécurités »#, Il veut des pasteurs (et des laïcs) qui soient présents dans la 
vie quotidienne des personnes — non pas uniquement dans le bureau 
paroissial mais dans les paroisses, les écoles, les hôpitaux, les gites pour 
les sans-abris, les soupes populaires, les centres de crise. Qu'ils soient là 
où se font sentir les besoins des gens, leurs souffrances, pour les margina- 
lisés, les homosexuels, les personnes vulnérables. Il me semble quelquefois 
que nous passons la majeure partie de notre temps à régler le cas des échecs 
de mariages plutôt que d’aider les couples à solidifier leur union’, plus de 
temps à préparer des cueillettes de fonds pour la réparation de l’église que 


JEAN-PAUL II, exhortation apostolique sur les tâches de la famille chrétienne dans le monde 
d’aujourd’hui Familiaris consortio, 22 novembre 1981, n° 34, dans AAS, 74 (1982), 123, 
traduction française dans DC, 79 (1982), 13. 

37 Voir AL, art. 295, 225 ; voir aussi MORRISEY, « Some Pastoral Implications », 63. 
FRANCOIS, exhortation apostolique sur l'annonce de l'Évangile dans le monde d’aujourd’hui 
Evangelii gaudium, 24 novembre 2013, n° 49, dans AAS, 105 (2013), 1040, traduction 
française à http://w2.vatican.va/content/francesco/fr/apost_exhortations/documents/papa- 
francesco_esortazione-ap_20131124_evangelii-gaudium.html (11 octobre 2016). 

Voir AL, art. 307, 239 : « [...] Aujourd’hui, plus important qu’une pastorale des échecs est 
l’effort pastoral pour consolider les mariages et prévenir ainsi les ruptures ». 
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d’amener un pauvre à se prendre en main, plus de temps à poser des juge- 
ments que d’apporter une lueur d’espoir à quelqu’un aux prises avec des 
idées suicidaires. C’est terriblement exigeant, c’est dérangeant, mais c’est 
le rôle de toute personne engagée dans un ministère de miséricorde. Et le 
travail de canoniste n’y échappe pas. Nous sommes aussi appelés à un 
ministère de présence. 


À l’occasion d’une méditation qu’il dirigeait lors de la retraite des 
prêtres en juin dernier pour l’Année de la miséricorde, à la Basilique Saint- 
Paul-hors-les-Murs, François a partagé une lettre qu’il avait reçue d’un 
prêtre, curé de trois paroisses en Italie. Ce prêtre voulait tout simplement 
partager sa frustration, son impatience causée par les innombrables tâches 
administratives qui lui incombaient et qui l’empêchaient finalement de 
pouvoir se retrouver près des gens. Il réalisait qu’il courait constamment 
« pour l’appareil bureaucratique et administratif » en laissant son troupeau 
abandonné à lui-même“. Sommes-nous victimes de ce même concours de 
choses? Trop souvent, nous sommes tellement bousculés par les tâches qui 
nous tombent dessus que nous en venons à pratiquer le droit simplement 
comme un travail bureaucratique. Nos tribunaux et nos chancelleries 
reçoivent souvent des personnes qui depuis quelque temps ou même long- 
temps se sont distancées de l’Église. Prenons-nous le temps d’exercer, non 
pas simplement une tâche administrative ou juridique, mais un véritable 
ministère de présence? 


3 — Les structures administratives 


Les structures qui visent le fonctionnement de l’appareil administratif de 
l’Église sont conçues et organisées évidemment pour assurer le succès de 
notre ministère. Elles impliquent des procédures et des techniques qui 
appuient les ressources physiques, financières et personnelles de nos diocèses 
et de nos paroisses. Mais il est erroné de voir ces structures comme faisant 
partie uniquement de la mission « profane » de l’œuvre ecclésiale; elles sont 
bien plutôt étroitement liées au ministère spirituel. Quelques-unes d’entre 
elles mériteraient peut-être un nouvel examen. 


40 FRANÇOIS, 3° méditation lors de la retraite spirituelle à l’occasion du Jubilé des prêtres, 


Basilique Saint-Paul-hors-les-Murs, Rome, 2 juin 2016, https://w2.vatican.va/content/ 
francesco/fr/speeches/2016/june/documents/papa-francesco_20160602_giubileo-sacerdoti- 
terza-meditazione.html (20 septembre 2016). 
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3.1 — Les recours administratifs 


Si on veut parler de justice et de miséricorde, on ne peut passer outre les 
institutions et les normes régissant le processus de formation des actes admi- 
nistratifs particuliers et la procédure a laquelle on peut faire appel lorsque un 
acte administratif semble enfreindre les droits de la personne. Ces normes 
ont certainement l’aspiration de protéger les droits des fidèles. Or, nous ne 
sommes certainement pas sans ignorer qu’elles laissent quelque peu à dési- 
rer. Les dispositions régissant la formation des actes administratifs sont ina- 
déquates, selon plusieurs canonistes. Les normes communes traitant des actes 
administratifs particuliers se résument à six canons qui portent sur l’exécu- 
tion d’un acte administratif particulier, mais il n’y a aucun canon sur la 
procédure à suivre avant d’émettre l’acte (cc. 35-47). Elles ont définitive- 
ment une saveur plutôt autoritaire, elles sont centralisées dans le pouvoir de 
l’autorité compétente qui semble nettement favorisée ici, et elles n’exigent 
vraiment pas la participation active des personnes affectées par un acte*!. Les 
canons portant sur les décrets (cc. 48-58) ont au moins l’avantage de deman- 
der qu’on entende ceux dont les droits pourraient être lésés avant de porter 
le décret et qu’on en expose les motifs par écrit, au moins sommairement, 
en tout cas s’il s’agit d’une décision (cc. 50-51). Mais même ici, le canon 50 
ne fait pas une obligation stricte d’entendre ceux dont les droits pourraient 
être lésés : l’autorité le fera, quantum fieri potest, en « autant que pos- 
sible »*?. Le Code oriental, lui, a préféré être plus ferme dans le respect du 
droit d’être entendu et n’a pas repris l’expression quantum fieri potest”. 
De plus, le canon oriental ordonne la révélation des informations et des 
preuves « au demandeur ou à celui qui fait légitimement objection ». Cette 
norme est plus exigeante pour l’autorité compétente que celle contenue dans 
le Code latin. 


41 Voir W.L. DANIEL, The Art of Good Governance: A Guide to the Administrative Procedure 
for Just Decision-Making in the Catholic Church, Gratianus, Montréal, Wilson & Lafleur, 
2015 (= DANIEL, The Art of Good Governance), 202-206. 

CIC, c. 50 : Avant de porter un décret particulier, l’autorité doit rechercher les informations 
et les preuves nécessaires et, autant que possible, entendre ceux dont les droits pourraient 
être lésés. 

Voir CCEO, c. 1517, $ 1. Avant de porter un décret extrajudiciaire, l’autorité recherchera 
les informations et les preuves nécessaires; elle entendra ou consultera ceux qui de droit 
doivent être entendus ou consultés; elle entendra ceux que le décret atteint directement et 
surtout ceux dont les droits peuvent être lésés. $ 2. L'autorité révèlera au demandeur et aussi 
à celui qui fait légitimement objection les informations et les preuves qui peuvent être 
connues sans danger de dommage public ou privé et elle fera connaitre les raisons éventuel- 
lement contraires, en leur donnant la possibilité de répondre, même par un défenseur, dans 
le délai fixé par l’autorité elle-même. 


42 


43 
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Les procédures pour un recours administratif sont compliquées, elles ne 
sont pas nécessairement a la portée de tous les fidéles, elles sont longues et, 
il faut bien l’admettre, onéreuses. Cette lacune dans la formation des actes 
administratifs particuliers et dans les procédures pour en régler les déviations 
fragilise la protection des droits des personnes. Cette déficience ne met per- 
sonne réellement à l’abri d’une administration arbitraire ou, à tout le moins, 
de l’apparence d’une administration arbitraire“. 


Un nouveau droit gagnerait à être non seulement préventif contre les 
recours administratifs éventuels mais devrait s’inspirer du motif prévalant de 
respect des droits des personnes d’être entendues, non pas pour rendre la 
pilule plus facile à avaler lorsque la décision sera prise, mais plutôt pour faire 
valoir la participation et la collaboration de tous les fidèles dans l’adminis- 
tration ecclésiale+. L’intention d’une telle administration inclusive n’est pas 
purement bureaucratique; elle s’inspire plutôt de la compassion, de la misé- 
ricorde qui est due à tous. 


3.2 — L'office d’ombudsman ? 


Lorsqu'on évoque la figure d’un ombudsman, on voit cette femme ou cet 
homme désigné pour protéger les individus dans des cas de déséquilibre de 
pouvoir. On le retrouve dans les gouvernements, les universités et les collèges, 
les banques, les agences fédérales ou provinciales. On n’y pense vraiment pas 
beaucoup dans le contexte de l’Église. Et pourtant si on veut parler de com- 
passion et de miséricorde dans nos structures ecclésiales, on ne perd rien à 
réfléchir sur le bien-fondé d’un tel office. Nous n’avons qu’à nous rappeler la 
triste histoire des abus sexuels des mineurs et des personnes vulnérables. Dans 
une lettre aux présidents des conférences épiscopales et aux supérieurs reli- 
gieux en février 2015, le pape François les exhortait à ne rien ménager pour 
faire en sorte de « déraciner de l’Église la plaie des abus sexuels sur les 
mineurs et ouvrir une voie de réconciliation et de guérison en faveur de ceux 
qui ont été abusés »%. Beaucoup a été accompli par certaines conférences 
épiscopales et plusieurs diocèses pour garantir la protection des mineurs et des 
adultes vulnérables et pour donner aux victimes des réponses qui reflètent la 
justice et la miséricorde. Mais il faut aussi réaliser que l’immense dommage 


44 Voir DANIEL, The Art of Good Governance, 205. 

45 Voir ibid., 211. 

46 FRANCOIS, lettre aux présidents des conférences épiscopales et aux supérieurs des instituts 
de vie consacrée et des sociétés de vie apostolique, 2 février 2015, http://w2.vatican.va/ 
content/francesco/fr/letters/20 15/documents/papa-francesco_20150202_lettera-pontificia- 
commissione-tutela-minori.html (22 septembre 2016). 
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qu’a subi l’Église n’est pas encore réparé. Il demeure encore beaucoup de 
scepticisme chez les gens qui ne sont pas encore convaincus que l’Église 
n’épargne aucun effort pour assurer un milieu sain pour tous les fidèles, pour 
garantir qu’on peut s’adresser aux autorités ecclésiastiques en toute confiance”. 
Dans sa lettre, le pape suggérait que les conférences épiscopales (et les dio- 
cèses) se dotent d’instruments pour le contrôle de l’application des lignes 
directrices pour le traitement des cas d’abus, qu’on mette « en place des pro- 
grammes d’assistance pastorale qui pourront s’appuyer sur le soutien de ser- 
vices psychologiques et spirituels », que les pasteurs s’organisent pour que les 
rencontres avec les victimes et leurs proches soient des « occasions précieuses 
pour écouter et pour demander pardon à ceux qui ont beaucoup souffert’! ». 


Plusieurs diocèses ont mis sur pied un bureau pour la protection des 
mineurs. Un diocèse aux États-Unis, qui a été particulièrement touché par 
ces scandales, a adopté des procédures intéressantes. Dans ce cas, l’évêque 
s'était retrouvé en cour, accusé d’avoir négligé de rapporter aux autorités 
civiles des cas d’abus et des cas de possession de pornographie. Il faut aussi 
ajouter que son traitement des victimes et de leurs familles fut également une 
source de scandale. Il fut reconnu coupable pour son délit. Depuis ce temps, 
le diocèse en question a pris des mesures pour prévenir de tels manquements 
et pour tenter de rétablir la confiance entre les autorités diocésaines et le 
peuple. Une mesure qu’ils ont choisie est celle de constituer un office d’om- 
budsman, qui reçoit et enquête les allégations d’abus sexuel d’un mineur ou 
d’un adulte vulnérable commis par un employé, un bénévole, un prêtre ou 
un diacre. Cela a pour effet de déplacer la fonction de gardien pour signaler 
des cas d’abus ou de comportements suspicieux à une personne qui est à une 
certaine distance de la chancellerie. Il faut clarifier que dans le cas dont je 
vous parle, l’ombudsman enquête aussi sur des rapports qu’on pourrait qua- 
lifier de « violations à la limite », des actions qui ne sont peut-être pas un 
crime mais qui proviennent d’un comportement douteux envers un enfant qui 
ne justifie peut-être pas une enquête policière mais qui est néanmoins pro- 
blématique ou inquiétant. Les allégations d’abus sexuels sont immédiatement 
référées aux autorités civiles et cette procédure est connue de tous. L’om- 
budsman rapporte régulièrement ses conclusions à une commission de révi- 
sion pour les cas d’abus qui fait ses recommandations à l’évêque“. 


47 Voir ibid. 

48 Ibid. 

4 Voir « On File », dans Origins, 42 (2012-2013), 256; voir aussi A. SMITH, « Can An 
Ombudsman Help Save the Kansas City-St. Joe Diocese ? », réalisé pour KC Currents, 5 août 
2013, http://kcur.org/post/can-ombudsman-help-save-kansas-city-st-joe-diocese#stream/0 
(22 septembre 2016). 
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La fonction d’un ombudsman est là comme un moyen d’équilibrer le 
pouvoir. Pour bien accomplir sa tâche, un ombudsman devrait évidemment 
être indépendant des autorités diocésaines. Il est certain que la création d’un 
office d’ombudsman est un pas vers l’avant, mais si c’est l’évêque qui 
nomme l’ombudsman, le principe de distance entre le pouvoir et l’enquête 
est discutable ou du moins peut donner 1’ impression d’être discutable. 


Il demeure néanmoins que la constitution d’un tel office démontre un 
désir de mettre fin au fléau des abus et d’assurer que nos paroisses soient un 
milieu sain pour nos enfants et nos adultes vulnérables. On pourrait même 
penser à étendre le champ d’autorité de 1’ ombudsman à la protection des 
droits des fidèles dans l’Église, une garantie de plus pour une saine adminis- 
tration. Mais je crois que pour assurer que de tels efforts ne soient pas en 
vain et ne donnent pas lieu à des accusations de collusion entre ces offices 
et bureaux soi-disant indépendants qui n’ont que l’apparence d’avoir une 
certaine distance avec l’évêque, il faut aller plus loin. Le pape a lancé un défi 
aux conférences épiscopales. Pourquoi ne pas avoir de tels offices — que ce 
soit des ombudsmans ou des commissions de révision — qui émaneraient 
justement des conférences épiscopales? Ce serait peut-être un pas de plus 
vers la transparence et une manifestation du souci de la responsabilité. 


Conclusion 


Ce serait un bel exercice que de parcourir le Code pour y trouver des 
canons, voire des sections complètes, qui mériteraient peut-être d’être repen- 
sés à la lumière d’un esprit miséricordieux. Il y en a qui diront, avec une 
certaine logique, que le propre du droit canonique, ce n’est pas la compassion 
et la miséricorde, qu’ils sont d’un ordre différent. Je ne suis pas complète- 
ment d’accord. Le Code nous présente une discipline ecclésiastique, oui, 
mais pas une discipline qui existe pour elle-même. Cette discipline recherche 
la vérité et la justice, mais elle vise aussi le salut des personnes, et à cause 
de cela, elle doit aller au-delà d’un simple système juridique. À mon avis, 
c’est en ceci que le droit de l’Église diffère du droit séculier". 


Je n’ai touché que quelques points qui mériteraient peut-être un nouveau 
regard à la lumière de la miséricorde. Le droit pénal dans son entier est 


50 Voir à ce sujet les commentaires du professeur C.J. ERRAZURIZ M. lors de l’ouverture d’une 


conférence donnée à la Faculté de droit canonique, Pontificia Università della Santa Croce, 
Rome, en 2014, dans P.M. DUGAN et L. NAVARRO (dir.), Mercy and Law in Marriage, 
P. MILLIGAN (trad.), Gratianus, Montréal, Wilson & Lafleur, 2015, 3-8. 
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présentement soumis a une révision; il ne manquera certainement pas de 
porter l’empreinte de ce souffle miséricordieux. Les canons qui traitent de la 
révocation d’un office ecclésiastique gagneraient peut-étre 4 inclure quelques 
notions miséricordieuses. Il en est de même pour les canons portant sur 
l’organisation interne des Églises particulières et la coordination de leurs 
responsabilités. Les questions d’admission et de séparation dans le droit reli- 
gieux mériteraient fort probablement une attention, ainsi que celles qui 
portent sur le soin pastoral autour de la célébration des sacrements. 


L’année de la miséricorde est terminée. Plusieurs diocéses et paroisses ont 
organisé des activités pour cette année. Il nous faudra espérer que ce ne sera 
pas la fin de ces efforts>!. Verrons-nous des curies diocésaines et des chan- 
celleries organisées pour offrir un soutien aux paroisses pour les ceuvres de 
la miséricorde : l’aide aux personnes vulnérables, aux victimes d’abus ou de 
violence, aux mères et aux pères qui sont aux prises avec une grossesse non 
prévue? Des conseils diocésains pour les affaires économiques qui travaillent 
de pair avec les autres conseils et comités afin de mettre l’accent sur une 
pastorale de miséricorde et non simplement un bilan financier? 


La miséricorde, c’est l’affaire de tous. Nous devons être miséricordieux 
car, nous-mêmes, jouissons constamment de la miséricorde de Dieu. Une 
attitude et des actions miséricordieuses exigent l’humilité. Je sais qu’on 
reproche au pape d’être dur pour les prêtres, pour les évêques. Il y a quelques 
semaines, encore une fois, 1l faisait une réprimande aux prêtres qui agissaient 
en princes, éloignés des personnes*. Si je pouvais donner un seul petit 
conseil à François (très humblement...), ce serait d'étendre son reproche aux 
laïcs aussi. Nous ne sommes pas à l’abri de ces attitudes de supériorité, vides 
de compassion dans notre action pastorale ou notre action canonique. 


51 Le pape Francois nous a appelés à continuer notre mission dans l’esprit de la miséricorde 


dans sa lettre apostolique clôturant l'Année de la Miséricorde : « À l’heure où s’achéve ce 
Jubilé, il est temps de regarder en avant et de comprendre comment continuer avec fidélité, 
joie et enthousiasme, à faire l’expérience de la richesse de la miséricorde divine. Nos com- 
munautés pourront rester vivantes et dynamiques dans la mission de nouvelle évangélisation 
dans la mesure où la “conversion pastorale ” que nous sommes appelés à vivre sera impré- 
gnée chaque jour de la force rénovatrice de la miséricorde. Ne mettons pas de limites à son 
action; n’attristons pas l’Esprit qui indique toujours des chemins nouveaux pour annoncer 
à tous l’Évangile du salut. » (FRANCOIS, lettre apostolique en conclusion du Jubilé extraor- 
dinaire de la miséricorde, Misericordia et misera, 20 novembre 2016, n° 5, http://w2.vatican. 
va/content/francesco/fr/apost_letters/documents/papa-francesco-letteraap_20161120_miseri- 
cordia-et-misera.html [25 novembre 2016]). 

Voir FRANÇOIS, audience générale, 14 septembre 2016, http://w2.vatican.va/content/ 
francesco/fr/audiences/2016/documents/papa-francesco_20160914_udienza-generale.html 
(19 septembre 2016). 
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Il ne fait nul doute que le message de François nous encourageant à être 
des serviteurs du peuple de Dieu, humbles et miséricordieux, résonne fort 
chez les gens partout dans le monde. Et j’entends aussi des propos fort néga- 
tifs de la part d’évéques, de cardinaux même, de prêtres et de laïcs, mécon- 
tents de l’attitude du pape qu’ils considèrent comme étant dangereuse pour 
l'Église. Nous vivons en des temps où la population est devenue beaucoup 
trop cynique, voire dégoutée par les actions des leaders politiques et reli- 
gieux. Les gens ont été scandalisés à maintes reprises par des politiciens, des 
hommes ou des femmes d’affaires, des évêques, des prêtres, des laïcs qui ont 
été impliqués dans des histoires de corruption ou d’immoralité. Un leader 
qui ne dirige que par autoritarisme ne résonne plus avec les gens. On exige 
maintenant un leadership intègre et humble, un leadership qui se donne en 
service aux autres et qui n’a pas peur de faire preuve de compassion. On ne 
peut plus se contenter d’imposer des règles et de s’attendre tout simplement 
que les fidèles les respectent sans questionner. Il faut les accompagner, expli- 
quer, aider, soutenir, dialoguer avec eux. Monseigneur Bolen, le nouvel 
Archevêque de Regina, disait récemment que « dialoguer ne veut pas dire 
crier plus fort que l’autre »*. Il faut pouvoir écouter avec compassion et agir 
avec compassion. C’est lourd quelquefois, c’est exigeant quelquefois, mais 
c’est notre ministère à nous ! 


5 Voir J. MCELWEE, « New Canadian Archbishop : A church in dialogue doesn’t mean just 


‘yelling louder’ », dans National Catholic Reporter, 30 août 2016, http://w2.vatican.va/content/ 
francesco/fr/audiences/2016/documents/papa-francesco_20160914_udienza-generale.html 
(24 septembre 2016). 
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SETTING LIMITS ON THE APPLICATION 
OF THE EASTERN CODE TO THE LATIN CHURCH 


JOBE ABBASS, OFM CONV* 


SUMMARY — Interpreting the meaning and scope of CCEO canon 1 is 
essential to an understanding of the interrelationship of the Eastern and Latin 
Codes. Initially, some canonists interpreted Eastern canon | very narrowly so 
as to oblige the Latin Church only when explicitly mentioned in nine CCEO 
canons. However, by way of a 2011 Explanatory Note regarding CCEO 
canon 1, the Pontifical Council for Legislative Texts affirmed that “besides the 
canons in which the Latin Church is ‘explicitly’ named, there are also other 
canons of the same Code in which it is included ‘implicitly,’ if one takes into 
account the text and context of the norm.” As a result, the Pontifical Council 
held that the Eastern Code’s express use of the expression “Church sui iuris” 
implicitly included the Latin Church and the Council seemed to open the door 
to an even wider application of the Eastern Code to the Latin Church ex natura 
rei in the context of interecclesial relations. Still, the interrelationship of the 
Codes was never meant to be completely open-ended. Given the Legislator’s 
choice to promulgate two different Codes, the Eastern and Latin Codes are still 
separate and distinct even though some CCEO norms will apply to the Latin 
Church in the context of interecclesial relations. The promulgation in 2016 of 
De concordia inter Codices highlights the unique status of each Code and 
effectively sets limits on the application of one or the other in a number of 
ways. In this study, the author examines the motu proprio from the perspective 
of its implicit effect on limiting the application of the Eastern Code to the Latin 
Church. Part 1 deals with the norms added to the Latin Code to mirror those 
already found in the Eastern Code. Part 2 treats other unique Eastern norms 
which were not added to the Latin Code. Finally, part 3 compares parallel 
norms of the Codes that remain mutually different in some significant respect. 


RESUME — L'interprétation du sens et de la portée du canon 1 du Code des 
canons des Eglises orientales (CCEO) est essentielle à la compréhension de 
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l’interrelation des Codes oriental et latin. Au début, certains canonistes avaient 
interprété le canon 1 du Code oriental de manière stricte afin d’ obliger l’Église 
latine seulement lorsque celle-ci était mentionnée explicitement dans neuf 
canons du CCEO. Cependant, en 2011, dans le cadre d’une note explicative 
concernant le canon 1 du CCEO, le Conseil Pontifical pour les Textes Légis- 
latifs a affirmé que « outre les canons dans lesquels l’Église latine est “expli- 
citement” nommée, il existe aussi d’autres canons du même Code dans les- 
quels elle est incluse “implicitement”, si l’on tient compte du texte et du 
contexte de la norme ». Par conséquent, le Conseil pontifical a estimé que 
l’utilisation expresse dans le Code oriental de l'expression « Église sui iuris » 
impliquait de manière implicite l’Église latine. De plus, le Conseil semblait 
ouvrir la porte à une application encore plus large du Code oriental à l’Église 
latine ex natura rei dans le contexte des relations interecclésiales. Pourtant, 
l’interrelation entre les deux Codes n’a jamais été censée être complètement 
ouverte. Étant donné le choix du législateur de promulguer deux Codes diffé- 
rents, les Codes oriental et latin sont encore séparés et distincts même si 
certaines normes du CCEO s’appliqueront à l’Église latine dans le contexte 
des relations interecclésiales. La promulgation en 2016 de De concordia inter 
Codices met en évidence le statut unique de chaque Code et définit effective- 
ment des limites sur l’application de l’un ou l’autre des Codes de plusieurs 
façons. Dans cette étude, l’auteur examine le motu proprio du point de vue 
de son effet implicite sur l'application limitée du Code oriental à l’Église 
latine. La première partie traite des normes ajoutées au Code latin pour reflé- 
ter celles que l’on retrouve déjà dans le Code oriental. La deuxième partie 
traite d’autres normes orientales uniques qui n’ont pas été ajoutées au Code 
latin. Enfin, la troisième partie compare les normes parallèles des Codes qui 
restent différentes d’un point de vue significatif. 


Introduction 


Consistent with the wish of the popes of the twentieth century, Pope John 
Paul II promulgated for the Eastern Catholic Churches the 1990 Codex 
Canonum Ecclesiarum Orientalium (CCEO), a code separate and distinct 
from the 1983 Codex luris Canonici (CIC) for the Latin Church. On one 
hand, CIC canon 1 clearly stated: “The canons of this Code regard only the 
Latin Church.”! On the other hand, CCEO canon 1 stipulated: “The canons 


' In this study, English translations for the CIC canons are generally taken from Code of 
Canon Law, Latin-English Edition, Washington, D.C., Canon Law Society of America, 
1999. English translations for the CCEO canons are taken from Code of Canons of the 
Eastern Churches, Latin-English Edition, Washington, D.C., Canon Law Society of Amer- 
ica, 2001. Unless otherwise indicated, other foreign language translations in this paper are 
the author’s. 
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of this Code concern all and only the Eastern Catholic Churches, unless, with 
regard to relations with the Latin Church, it is expressly (expresse) estab- 
lished otherwise.” As a general rule, then, the Eastern Code applies only to 
the Eastern Catholic Churches but, in the context of interecclesial relations, 
some Eastern norms can also regard the Latin Church. Instead of opting to 
promulgate a third code to regulate interecclesial matters, the Legislator 
chose to establish some Eastern norms that also apply to the Latin Church. 
These norms will sometimes be unique to the Eastern Code, others will 
reflect those found in the Latin Code while still others will be quite different 
from the parallel Latin norms. Soon after the promulgation of the Eastern 
Code, Marco Brogi, then undersecretary of the Congregation for Eastern 
Churches, stated: 
Given the choice, then, of the Supreme Legislator of the Catholic Church to 
publish two distinct codes, one for only the Latin Church and the other for 
all the Eastern Churches, which are twenty-one, the same Supreme Legisla- 
tor, namely the Roman Pontiff, had to make another choice regarding inter- 
ecclesial relations involving a Latin and, that is, whether to establish in both 
codes parallel norms intended to regulate such relations or to promulgate a 
third code, a “super code”, of an interecclesial character. The Roman Pontiff 
chose the first hypothesis, that of having recourse to parallel norms but, 
since the two versions happened separately and at different times, cases of 
discord and disagreement are not lacking ...’” 


However, adding to this problem, initially, was the fact that canonists like 
Marco Brogi only identified nine CCEO canons, which explicitly mentioned 
the Latin Church, as expressly applying to it. Regarding transfer and ascrip- 
tion to another Church sui iuris, for example, Brogi argued that CCEO 
canon 32 §2 did not concern transfers to the Latin Church but, rather, trans- 
fers from one Eastern Catholic Church to another Eastern Catholic Church.* 
Regarding the interecclesial celebration of the sacraments, another canonical 
expert maintained that the Eastern Code could not oblige Latins directly only 
because of the nature of the matter.” Yet another canonical position held that, 


2 M. Broa, “Il nuovo codice orientale e la Chiesa latina,” Antonianum, 66 (1991), 37. 

3 The nine canons are: CCEO cc. 37; 41; 207; 322 $1; 432; 696 $$1-2; 830 $1; 916 §5 and 
1465. 

See: M. BROGI, “Licenza presunta della Santa Sede per il cambiamento di Chiesa sui iuris,” 
REDC, 50 (1993), 661-668. CCEO c. 32 §2 states: “In the case of Christian faithful of an 
eparchy of a certain Church sui iuris who petitions to transfer to another Church sui iuris 
which has its own eparchy in the same territory, the consent of the Apostolic See is pre- 
sumed, provided that the eparchial bishops of both eparchies consent to the transfer in 
writing.” 

See: P. ERDÔ, “Questioni interrituali (interecclesiali) del diritto dei sacramenti (battesimo e 
cresima),” Periodica de re canonica, 84 (1996), 318. 
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apart from questions of divine law, the rule laid down in CCEO canon 1 was 
peremptory and intended to exclude the possibility of obliging the Latin 
Church unless it was explicitly established.6 


A majority of canonists, however, argued that the CCEO canon 1 meant to 
apply to the Latin Church in interecclesial matters where Eastern norms 
expressly (expresse) established it, either explicitly or implicitly. The implicit 
references in the Eastern Code to the Latin Church would arise, for example, 
where the expression “Church sui iuris” is used. In relation to CCEO canons 
29-38, all of which employ the expression “Church sui iuris,” canonists gen- 
erally held that its use in Eastern canon 32 §2 regarding transfer to another 
Church sui iuris implicitly included the Latin Church.’ In the context of other 
Eastern canons which promote interecclesial collaboration and a unity of action 
among bishops of various Churches sui iuris exercising their power in the same 
territory, canonists also concluded that the norms implicitly included Latin bish- 
ops.’ By way of an official Explanatory Note (December 8, 2011), the Pontifical 
Council for Legislative Texts affirmed the majority position. It stated: 


However, the majority of authors believe that the express mention of the Latin 
Church in the canons can occur both in an “explicit” and an “implicit” way, 
when that follows reasonably from the context in which the norm is placed.... 


According to this distinction, that appears reasonably confirmed by the norma- 
tive provisions of CCEO, besides the canons in which the Latin Church is 
“explicitly” named, there are also other canons of the same Code in which it 
is included “implicitly”, if one takes into account the text and context of the 
norm, as CCEO canon 1499 requires. It is therefore necessary to begin with 


6 See: P. GEFAELL, “Impegno della Congregazione per le Chiese orientali a favore delle 


comunita orientali in diaspora,” in L. OKULIK (ed.), Nuove terre e nuove Chiese: Le 
comunita di fedeli orientali in diaspora, Venice, Marcianum Press, 2008, 137. 

7 See: D. SALACHAS, “Problematiche interrituali nei due Codici orientale e latino,” Ap, 67 
(1994), 644; C.G. FURST, “Interdipendenza del diritto canonico latino ed orientale,” in 
KURIAKOSE BHARANIKULANGARA (ed.), 11 Diritto Canonico Orientale nell’ordinamento 
ecclesiale, Vatican City: Libreria Editrice Vaticana, 1995, 30-31; J. ABBASS, Two Codes in 
Comparison, Rome: Pontificio Istituto Orientale, 1997, 287; G. NEDUNGATT, “Churches sui 
iuris and Rites,” in G. NEDUNGATT (ed.), A Guide to the Eastern Code: A Commentary on 
the Code of Canons of the Eastern Churches, Rome: Pontificio Istituto Orientale, 2002, 
121-122 and L. Lorusso, Gli orientali cattolici e i pastori latini: Problematiche e norme 
canoniche, Rome: Pontificio Istituto Orientale, 2003, 72-73. 

8 See: J. ABBASS, “The Eastern Code at the Service of Interecclesial Communion,” in CLSA 
Proceedings, 68 (2006) 65-86; D. SALACHAS, “Le Chiese patriarcali,” in P.V. PINTO (ed.), 
Commento al Codice dei Canoni delle Cheise Orientali, Vatican City, Libreria Editrice 
Vaticana, 2001, 95 and R. METZ, “Preliminary Canons,” in G. Nedungatt (ed.), A Guide to 
the Eastern Code (A Commentary on the Code of Canons of the Eastern Churches), Rome, 
Pontifical Oriental Institute, 2002, 72. 
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the expressions contained in the norm to be interpreted and with the context 
in which it is found to determine if the Latin Church is implicitly included in 
it or not. This is the case, for example, of the CCEO norms that concern jur- 
idical relations with the various Churches of the one Catholic Church. 
Consequently, one must hold that the Latin Church is implicitly included by 
analogy each time that CCEO expressly uses the term “Church sui iuris” in 
the context of interecclesial relations. We say “by analogy” keeping in mind 
that the characteristics of the Latin Church, though not coinciding com- 
pletely with those of the Church sui iuris described in canons 27 and 28 §1 
of CCEO, are nevertheless, in this regard, substantially similar.” 


While the expression “Church sui iuris” appears 243 times in the Eastern 
Code, the number of CCEO norms that expressly (implicitly) bind or concern 
the Latin Church is considerably fewer.!° Still, apart from the CCEO norms 
that use the expression “Church sui iuris,” are there other Eastern norms that 
implicitly regard the Latin Church? The Explanatory Note seems to allow 
implicitly for that possibility when it states that “besides the canons in which 
the Latin Church is ‘explicitly’ named, there are also other canons of the same 
Code in which it is included ‘implicitly,’ if one takes into account the text and 
context of the norm.” Indeed, canonists have argued that Eastern norms may 
well apply to the Latin Church not only because of the use of the expression 
“Church sui iuris” but particularly by reason of the nature of the matter (ex 
natura rei) in the context of ascription or the interecclesial celebration of the 
sacraments, especially baptism and marriage.!! In yet another area, where East- 
ern norms safeguard a universal and fundamental right of the faithful, for 
example, to preserve and practice their rite of origin (see CCEO c. 193 §1), 
canonists have also argued that bishops of the Latin Church are implicitly 
bound by the serious obligation to provide everything so that these faithful 
retain and exercise their own rite. However, other canonists have replied that, 


° Comm, 43 (2011) 315-316. The manner of the Roman See’s intervention here is noteworthy. 
There was evidently no need for an authentic interpretation since the significance of CCEO 
c. 1 was clear; the Holy See simply had to explain its meaning. For more detail, see: 
J. ABBASS, “The Explanatory Note regarding CCEO Canon 1: A Commentary,” StC, 46 
(2012), 293-318. 

10 For a detailed analysis, see: J. ABBASS, The Eastern Code (Canon 1) and Its Application to 
the Latin Church, Bangalore: Dharmaram Publications, 2014. 

11 See D. SALACHAS, “Problematiche interrituali nei due codici orientale e latino,” in Ap, 75 
(1994), 641-648; C.G. Furst, “Interdipendenza del diritto canonico latino ed orientale,” in 
K. BHARANIKULANGARA (ed.), II Diritto Canonico Orientale nell’ordinamento ecclesiale, 
Vatican City, Libreria Editrice Vaticana, 1995, 21-24; J. ABBAss, “The Interrelationship of 
the Latin and Eastern Codes,” Jur, 58 (1998), 17-20; and 28-30; and L. Lorusso, “L’ambito 
d’applicazione del Codice dei Canoni delle Chiese Orientali: Commento sistematico al can. 
1 del CCEO,” Angelicum, 82 (2005), 471-472. 
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even though the Eastern and Latin Codes are integral parts of one Corpus luris 
Canonici of the entire Church, they are still mutually independent and a rela- 
tionship cannot simply be drawn between them so as to impose the more 
serious obligation of CCEO canon 193 §1 also upon Latin bishops, who are 
already governed by the parallel C/C canon 383 §§1-2 regarding their duty of 
care towards faithful of another Church sui iuris entrusted to them. The latter 
position was affirmed on September 15, 2016 by Pope Francis in his motu 
proprio, De concordia inter Codices.!? 

In the Preamble to De concordia inter Codices, Pope Francis explains that 
his solicitude for harmonizing the Codes is motivated by two specific reasons: 
1) to seek an equilibrium between safeguarding the law proper to the Eastern 
minority with the canonical tradition of the Latin majority, especially in the West 
and 2) to better define relations with the faithful of the non-Catholic Churches 
particularly regarding Catholic ministers’ celebration of the sacraments of bap- 
tism and marriage for non-Catholic faithful. While these pastoral considerations 
constitute the key and backdrop against which the articles of the motu proprio 
are to be interpreted, the Preamble also deals substantively with the issue of the 
relationship between CCEO canon 193 $1 and CIC canon 383 $$1-2. While 
Pope Francis observes that the Codes often have common or parallel norms, 
which should have “an appropriate degree of harmony,” he nevertheless 
acknowledges that the Codes have “their own peculiarities which make them 
mutually independent.” As will be outlined below (see part 3.1), His Holiness 
effectively sets limits on the application of the Eastern Code to the Latin Church 
by not imposing ex natura rei the more serious obligation in CCEO canon 193 
§1 on Latin bishops entrusted with the care of faithful of another Church sui 
iuris. Then, in the articles of the motu proprio that follow the Preamble, Pope 
Francis also sets limits on the application of the Eastern Code to the Latin 
Church in two others ways. First, by adding norms to the Latin Code (cc. 112 
§3; 868 §3 and 1116 §3) to mirror those already found in the Eastern Code 
(cc. 36; 681 §5 and 833 $$1-2), His Holiness implies, in effect, that these East- 
ern norms could not have been considered, beforehand, to be applicable to the 
Latin Church. Secondly, by not adding other unique Eastern canons (for example, 
cc. 899; 701 and 588) to the Latin Code, the Legislator has effectively indicated 
that these Eastern norms, common to all the Eastern Catholic Churches, are still 
not universal Latin norms. 


The aim of this study, then, will be to examine the motu proprio, De con- 
cordia inter Codices, not so much in terms of its harmonization of the two Codes 


12 For the text of the motu proprio, an unofficial English translation and a commentary, see 


J. ABBASS, “De concordia inter Codices: A Commentary,” StC, 50 (2016), 323-345. 
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of the Catholic Church but, rather from the perspective of its implicit effect in 
setting limits for the application of the Eastern Code to the Latin Church. Part 1 
will treat CCEO canons 36; 681 §5 and 833 $$1-2, previously unique to the 
Eastern Code, with regard to Church transfer formalities, and the baptism and 
marriage of Orthodox faithful. While Latins could have made recourse previ- 
ously to these norms in individual cases to fill the lacunae in CIC (see c. 19),!* 
they were not norms applicable to the Latin Church until the Legislator incor- 
porated them by way of the motu proprio as CIC canons 112 $3; 868 §3 and 
1116 §3, respectively. Part 2 deals with CCEO canons 899; 701 and 588, exam- 
ples from among the many norms that remain unique to the Eastern Code. Con- 
sistent with the arguments made in part 1, the implication here is that these 
canons cannot simply be imposed on the Latin Church, even though the expres- 
sion “Church sui iuris” is used or the norm concerns interecclesial relations. 
Nevertheless, as mentioned, Latins can still have recourse to these Eastern norms 
in individual cases to fill the lacunae in the Latin Code regarding those matters. 
Finally, part 3 compares parallel norms of the Codes (CCEO c. 193 §1/CIC 
c. 383 §§1-2; CCEO c. 828 §2/CIC c. 1108 §3; CCEO c. 1039/CIC c. 1292 §1) 
that remain mutually different in some significant respect. Differences in CCEO 
norms cannot oblige the Latin Church just as differences in CIC norms cannot 
bind the Eastern Catholic Churches. Given that the Eastern and Latin Codes are 
separate and distinct, any parallel matter may be regulated in a different manner 
and the norms of one Code simply cannot be imposed on the other. 


1 — Eastern Norms Become Latin Norms 


On the basis of CIC canon 19 cited above, there can be no question that, 
where a lacuna exists in the Latin legislation regarding a particular matter, that 
specific case can be resolved in the light of Eastern norms made to govern 
similar matters (/egis latis in similibus). Soon after the promulgation of the 
Eastern Code, this principle was highlighted in cases where Latin tribunals 
were called upon to adjudicate the marriage cases of baptized non-Catholics. 
The tribunals could have recourse to CCEO canons 780 §2 and 781, which 
served to regulate the matter in the Eastern Catholic Churches, but the norms 
were not part of the Latin Code. Acknowledging this legislative gap, Urbano 
Navarette called for the authoritative intervention of the Legislator to extend 


13 CIC c. 19 states: “If a custom or an express prescript of universal or particular law is lack- 
ing in a certain matter, a case, unless it is penal, must be resolved in the light of laws issued 
in similar matters, general principles of law applied with canonical equity, the jurisprudence 
and practice of the Roman Curia, and the common and constant opinion of learned persons.” 
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the application of these Eastern norms to the Latin Church.'* Unless and until 
that was done, CCEO canons 780 §2 and 781 remained distinctively Eastern 
norms that could supplement the Latin Code only in individual cases.'> In the 
same way, many other CCEO norms, which could fill legislative gaps in CIC, 
remain unique to the Eastern Code without the authoritative intervention of the 
Legislator. By way of the motu proprio, De concordia inter Codices, the legis- 
lator has intervened to incorporate a number of Eastern norms into the Latin 
Code. Three of those norms will be considered in this section. 


1.1 — Formalities for Transfer to Another Church 
(CCEO c. 36; CIC c. 112 §3) 


Regarding transfers to another Church sui iuris, CCEO canon 36 pre- 
scribes the formalities required for these transfers to take effect. Eastern 
canon 36 states: 


Can. 36 — Every transfer to another Can. 36 — Omnis transitus ad aliam 


Church sui iuris takes effect at the moment 
a declaration is made before a local hier- 
arch of the same Church or the proper 
pastor or a priest delegated by either of 
them and two witnesses, unless the rescript 
of the Apostolic See provides otherwise. 


Ecclesiam sui iuris vim habet a momento 
declarationis factae coram eiusdem 
Ecclesiae Hierarcha loci vel parocho 
proprio aut sacerdote ab alterutro dele- 
gato et duobus testibus, nisi rescriptum 
Sedis Apostolicae aliud fert. 


Transfers to another Church sui iuris take effect, then, at the moment a party 
makes such a declaration before the local hierarch, the proper pastor or 
another priest delegated by either of them and before two witnesses. Con- 
sistent with the 2011 Explanatory Note and the legislative history of this 
Eastern norm, !6 the Latin Church is implicitly included among the Churches 
sui iuris to which the Eastern Catholic faithful might choose to transfer. 
Nevertheless, CCEO canon 36 does not directly address or oblige the Latin 
Church since, until recently, the norm was characteristic of the Eastern Code. 


See: U. NAVARRETE, “Ius matrimoniale latinum et orientale. Collatio Codicem latinum inter 
orientalium,” Periodica de re canonica, 80 (1991), 618. The author states: “In order to fill 
the gap that exists in the Latin Code concerning this subject matter, it would suffice if only 
these canons (i.e., of CCEO) were also extended authoritatively to the Latin Church. In that 
way, unity would also be gained in a matter of great importance and the greatest complexity.” 
In fact, with the 2005 publication by the Pontifical Council for the Interpretation of Legis- 
lative Texts of the instruction, Dignitas conubii, articles 2 §2 and 4 §1, respectively, now 
parallel CCEO cc. 780 §2 and 781 for application by Latin tribunals in the adjudication of 
marriages of baptized non-Catholics. 

16 For the legislative history of CCEO c. 36, see Nuntia, 3 (1976), 52 (c. 13 §1); 19 (1984), 
23 (c. 16 §1); 22 (1986), 33-34 (c. 16 §1); 24-25 (1987), 6 (c. 35); 28 (1989) 28 (c. 35). 
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However, Latin authorities could still make recourse to it, in accord with CIC 
canon 19, to fill the legislative gap in the Latin Code regarding the formal- 
ities for transfer from the Latin Church to an Eastern Catholic Church sui 
iuris. Furthermore, diocesan bishops might well have chosen to adopt a sim- 
ilar norm as part of their diocesan regulations or particular law. 

Now, by way of the motu proprio, De concordia inter Codices, Pope 
Francis has added a new paragraph to CIC canon 112. According to article 
2 of the motu proprio, CIC canon 112 §3 states: 


Can. 112 §3 — Omnis transitus ad aliam 
Ecclesiam sui iuris vim habet a momento 
declarationis factae coram eiusdem 


Can. 112 §3 — Every transfer to another 
Church sui iuris takes effect at the 
moment a declaration is made before a 


local ordinary of the same Church or the 
proper pastor or a priest delegated by 
either of them and two witnesses, unless 
the rescript of the Apostolic See provides 
otherwise; this is to be noted in the bap- 


Ecclesiae Ordinario loci vel parocho 
proprio aut sacerdote ab alterutro dele- 
gato et duobus testibus, nisi rescriptum 
Sedis Apostolicae aliud ferat; et in libro 
baptizatorum adnotetur. 


tismal register. 


The addition of this norm to the Latin Code obviously implies that CCEO 
canon 36 was (is) not directly addressed to the Latin Church nor did (does) 
it oblige Latin authorities. Granted the premise that the Latin and Eastern 
Codes are separate and distinct, CIC canon 112 §3 and CCEO canon 36 are 
practically identical. The Latin norm only changes “local hierarch” to “local 
ordinary” and employs the subjunctive ferat, instead of fert, after the prep- 
osition nisi. Otherwise, the addition of the clause “this is to be noted in the 
baptismal register” was, strictly speaking, unnecessary since the rule to note 
transfers in the baptismal register is contained in CCEO canon 37, a canon 
which already explicitly names and obliges the Latin Church.!” In any event, 
while making changes only to the Latin Code, the Legislator may have 
thought it desirable to repeat the prescript. 


1.2 — Baptism of Orthodox Children 


CCEO canon 1 makes it clear that the Eastern Code does not legislate in 
relation to the Orthodox Churches. While a couple of Eastern canons refer 
to the Orthodox faithful, it is not to oblige them but, rather, to authorize 


17 CCEO c. 37 states: “Every ascription to a Church sui iuris or transfer to another Church 
sui iuris is to be recorded in the baptismal register of the parish where the baptism was 
celebrated, even if it is a parish of the Latin Church; if, however, this cannot be done, it is 
to be recorded in another document by the pastor in the parish archive of the Church sui 
iuris to which the ascription was made.” 
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Catholics to administer certain sacraments to them in limited, pastoral cir- 
cumstances. Regarding the celebration of the sacrament of baptism, CCEO 


canon 681 §5 establishes: 


Can. 681 §5 — Infants of non-Catholic 
Christians are licitly baptized if their par- 
ents or at least one of them or the person 
who legitimately takes their place request it 
and if it is physically or morally impossible 
for them to approach their own minister. 


Can. 681 §5 — Infans christianorum 
acatholicorum licite baptizatur, si par- 
entes aut unus saltem eorum aut is, qui 
legitime eorundem locum tenet, id petunt 
et si eis physice aut moraliter impossibile 
est accedere ad ministrum proprium. 


Infants of non-Catholic Christians (christianorum acatholicorum) are licitly 
baptized if their parent, or the person who takes their place, requests it and 
it is physically or morally impossible for them to approach their own minis- 
ter.!8 Within the Pontificia Commissio Codici Iuris Canonici Recognoscendo 
(PCCICOR), this norm was added to the 1980 Schema of Canons on Divine 
Worship and the Sacraments. Two consultative bodies proposed such a norm 
to affirm “that it is licit in particular circumstances to baptize infants of the 
Orthodox.” The expert study group entrusted with the denua recognitio of 
the 1980 Schema favorably received the proposal and formulated a norm that 
was very much identical to the promulgated CCEO canon 681 §5.!° While 
Latin pastors have faced the same pastoral question in the past, the Eastern 
norm did not apply to them nor did any Latin canon address the issue. 
Undoubtedly, if the Latin pastor was aware of CCEO canon 681 $5, he could 
have filled the lacuna in the Latin Code and decided such a case in the light 
of the Eastern norm. Otherwise, CCEO canon 681 §5 remained a distinct- 
ively Eastern norm. 


Now, by way of the motu proprio, De concordia inter Codices, Pope 
Francis has added a new paragraph to CIC canon 868. According to article 
5 of the motu proprio, CIC canon 868 §3 states: 


18 Within the Pontificia Commissio Codici Iuris Canonici Recognoscendo (PCCICOR), the 
Coetus de coordinatione opted for the term acatholicorum over non catholicorum to refer 
specifically to the Orthodox in the Eastern Code. The Coetus stated: “Setting aside the 
various canons which mention those ‘who do not have full communion with the Catholic 
Church’ (a phrase that is kept, unchanged), there are various other canons which deal with 
‘non-Catholics’ or ‘acatholics’. Of these two terms, the study group has chosen the second, 
preferring it to the first since it is shorter and, everything considered, rather ‘neutral’. The 
above-mentioned phrase was determined to be too long to be able to be used in all cases 
that referred to baptized non-Catholics. Therefore, it is kept in those canons in which we 
wish to highlight precisely the ‘communion’ already existing, albeit not yet full, with the 
Catholic Church.” See: Nuntia, 21 (1985), 76-77. 

19 See: Nuntia, 15 (1982), 16 (c. 16). 
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Can. 868 §3 — Infants of non-Catholic 
Christians are licitly baptized if their par- 
ents or at least one of them or the person 
who legitimately takes their place request it 
and if it is physically or morally impossible 
for them to approach their own minister. 


Can. 868 §3 — Infans christianorum non 
catholicorum licite baptizatur, si parentes 
aut unus saltem eorum aut is, qui legitime 
eorundem locum tenet, id petunt et si eis 
corporaliter aut moraliter impossibile sit 
accedere ad ministrum proprium. 


The addition of CIC canon 868 §3 to the Latin legislation responds to a grow- 
ing pastoral issue and evidently fills a legislative gap in the Latin Code. Adding 
the Latin norm also implies that there are limits to the application of the Eastern 
Code to the Latin Church since, in this case again, CCEO canon 681 §5 is a 
distinctly Eastern norm. Nevertheless, except for three small differences, CIC 
canon 868 §3 is almost identical to CCEO canon 681 §5. The Latin norm only 
changes “physice” to “corporaliter”, uses the subjunctive sit, instead of the 
indicative est, and opts for “non catholicorum” over “acatholicorum”. The 
choice of “non-Catholics”, however, should not be interpreted also to include 
Protestants since, in the Preamble to the motu proprio, Pope Francis clearly 
states: “Another reason for integrating the norms of CIC with explicit dispos- 
itions parallel to those found in CCEO is the need of better defining relations 
with the faithful belonging to non-Catholic Eastern Churches, who are now 
present in increasing numbers in Latin territories.” (Emphasis added) 


1.3 — Blessing Marriages of Orthodox Faithful 


Notwithstanding CCEO canon 1 and the intent of the Legislator not to 
make laws in relation to the Orthodox faithful, CCEO canon 833 foresees 
that the local hierarch can, for pastoral reasons, give any Catholic priest the 
faculty to bless the marriage of Christian faithful of an Eastern non-Catholic 


Church. Eastern canon 833 states: 


Can. 833 §1.— The local hierarch can give 
to any Catholic priest the faculty of bless- 
ing the marriage of the Christian faithful 
of an Eastern non-Catholic Church if those 
faithful cannot approach a priest of their 
own Church without grave difficulty and 
if they voluntarily ask for the blessing as 
long as nothing stands in the way of a 
valid and licit celebration. 

§2. — If possible, before blessing the mar- 
riage, the Catholic priest is to notify the 
competent authority of those Christian 
faithful about the matter. 


Can. 833 $1. — Ordinarius loci cuilibet 
sacerdoti catholico facultatem conferre 
potest matrimonium christifidelium alicu- 
ius Ecclesiae orientalis acatholicae, qui 
sacerdotem propriae Ecclesiae sine 
grave incommodo adire non possun- 
t,benedicendi, si sua sponte id petant et 
dummodo nihil validae vel licitae cele- 
brationi matrimonii obstet. 

§2. — Sacerdos catholicus, si fieri potest, 
antequam matrimonium benedicit, auc- 
toritatem competentem illorum christif- 
ideium de hac re certiorem faciat. 
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As mentioned above regarding CCEO canon 681 §5, Eastern canon 833 con- 
cerns the marriage of Orthodox couples as the Coetus de coordinatione had 
opted for the more neutral term “acatholicus” over “non catholicus” to 
replace the phrase “who do not have full communion with the Catholic 
Church” (qui plenam communionem cum Ecclesia catholica non habent), a 
phrase which the Coetus only retained in some other Eastern canons to high- 
light precisely the already existing, though not yet full, communion with the 
Catholic Church. According to CCEO canon 833, the local hierarch can con- 
fer on any Catholic priest the faculty of blessing the marriage of Orthodox 
faithful if they cannot approach a priest of their own Church without great 
difficulty, if they spontaneously ask for the blessing and nothing impedes the 
valid and licit celebration of the marriage ($1); if possible, before blessing 
the marriage, the priest is to notify the competent authority of the Eastern 
Church concerned. Within PCCICOR, this canon was added to the draft of 
the Eastern Code only after the 1986 Schema Codicis Iuris Canonici Orient- 
alis (SCICO) was sent to members for their observations. The Coetus de 
expensione observationum, entrusted with the review of those observations, 
noted that a proposal was made to insert this canon because of pastoral 
demands. The experts accepted the proposal and their exact wording of the 
canon was subsequently promulgated.”° 


Until the promulgation of the motu proprio, De concordia inter Codices, 
CCEO canon 833 was unique to the Eastern Code but Latin authorities could 
have had recourse in individual cases, by way of CIC canon 19, to fill the 
legislative gap in the Latin Code. However, article 10 of De concordia inter 
Codices now adds a third paragraph to CIC canon 1116. It states: 


Can. 1116 §3. — In the circumstances 
mentioned in §1, nn. 1 and 2, the local 
ordinary can confer on any Catholic 
priest the faculty of blessing the marriage 
of the Christian faithful of Eastern 
Churches which do not have full com- 
munion with the Catholic Church, if they 
spontaneously seek it, and provided that 
nothing prevents the valid and licit cele- 
bration of the marriage. This priest, 
always with the necessary prudence, is to 
inform the competent authority of the 
non-Catholic Church concerned. 


2 See Nuntia, 28 (1989), 115 (c. 827 bis). 


Can. 1116 $3 — In iisdem rerum adiunc- 
tis, de quibus in §1, nn. 1 et 2, Ordinarius 
loci cuilibet sacerdoti catholico facul- 
tatem conferre matrimonium benedicendi 
christifidelium Ecclesiarum orientalium 
quae plenam cum Ecclesia catholica 
communionem non habeant si sponte id 
petant, et dummodo nihil validae vel 
licitae celebrationi matrimonii obstet. 
Idem sacerdos, semper necessaria cum 
prudentia, auctoritatem competentem 
Ecclesiae non catholicae, cuius interest, 
de re certiorem faciat. 
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In the same way as CIC canon 868 §3 regarding the baptism of Orthodox 
infants, the addition of CIC canon 1116 §3 was evidently required for pas- 
toral reasons. Given today’s highly mobile society, Christian faithful of an 
Eastern non-Catholic Church may just as often find themselves in predomin- 
antly Latin territories and the impossibility of having a priest of their own 
Church bless their marriage. In article 10 of the De concordia inter Codices, 
Pope Francis addresses this pastoral lacuna by providing that a local ordinary 
can confer on any Catholic priest the faculty of blessing the marriage of 
Eastern non-Catholics if they spontaneously seek it and provided that nothing 
prevents the valid and licit celebration of the marriage. The same priest is 
prudently to inform the competent authority of the Orthodox Church con- 
cerned. However, unlike CCEO canon 833, the application of CIC canon 1116 
§3 is tied to the two limiting circumstances mentioned in its $1: 1) danger 
of death or 2) provided it is prudently foreseen that a priest, who is compe- 
tent according to law, cannot be present or be approached without grave 
inconvenience and that this state of affairs will continue for a month. Also, 
unlike CCEO canon 833 §2, the new Latin norm does not require the priest, 
if it is possible, to notify the competent authority of those Christian faithful 
before he blesses the marriage. If, for example, the Latin priest were to notify 
the competent authority beforehand, which C/C canon 1116 §3 does not 
exclude, it could well happen that the competent authority might supply the 
lack of a proper minister quickly or, at least, within a month. Hence, while 
CIC canon 1116 §3 achieves a certain harmony with CCEO canon 833, they 
are not identical nor do they have to be. Given the one body of canon law in 
the Catholic Church, there are two separate Codes and the Legislator, when 
making laws respecting the same subject-matter, can vary or limit the appli- 
cation of a rule or norm in one or the other of the Codes. 


2 — Unique Eastern Norms Remain Eastern Norms 


As described in part 1, Pope Francis’ motu proprio, De concordia inter 
Codices, effected a certain harmony between the two Codes of the Catholic 
Church by incorporating a limited number of previously unique Eastern 
norms into the Latin Code. However, a great many norms remain unique to 
the Eastern Code and, while some of them may regard or even oblige the 
Latin Church implicitly, the vast majority of them are addressed only to the 
Eastern Catholic Churches (see CCEO c. 1). Unless and until the harmoniz- 
ation of the Codes continues or the Legislator intervenes in another manner, 
these characteristic Eastern norms are effectively limited to apply only to the 
Eastern Catholic Churches. Even where CCEO norms have been established 
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in a matter for which the Latin canons are lacking, the Eastern norms cannot 
simply be imposed on the Latin Church. Of course, to resolve individual 
cases, Latin authorities can have recourse to the CCEO norms to fill those 
legislative gaps (see CIC c. 19). In this section, three of these unique Eastern 
canons will be considered. 


2.1 — Exercise of Orders by Eastern Clerics Received into Full 
Communion (CCEO c. 899) 


Regarding the question of baptized non-Catholics coming into full com- 
munion with the Catholic Church, title XVII of the Eastern Code is entirely 
unique. Among its six canons (896-901), CCEO canon 899 deals with the 
exercise of orders by Eastern clerics entering into full communion with the 
Catholic Church. It states: 
A cleric of an Eastern non-Catholic Church entering into full communion 
with the Catholic Church can exercise his sacred order in accord with the 
norms established by the competent authority; a bishop, however, cannot 
validly exercise the power of governance except with the assent of the 
Roman Pontiff, head of the college of bishops. 

With specific respect to clerics, the canon essentially repeats its source found 

in Orientalium Ecclesiarum (OE), 25. It states: 
Nothing more than what a simple profession of the Catholic faith requires 
should be asked of people of separated Eastern Churches coming into the 
unity of the Catholic Church under the influence of the grace of the Holy 
Spirit. And since the valid priesthood has been preserved among them, East- 
ern clerics joining the Catholic Church may exercise their own orders in 
accordance with the norms established by the competent authority. 

While this canon is addressed to authorities of the Eastern Catholic 
Churches, the question of receiving Eastern clerics and having them exercise 
their priestly ministry has also come up in the Latin Church. Suppose that a 
Latin bishop in the Eastern United States has received a Russian Orthodox 
priest into the Catholic Church and wishes to have him exercise his priestly 
ministry in his Latin diocese. Can the Latin bishop invoke CCEO canon 899? 
Since the Eastern canon is unique to the Eastern Code and concerns all and 
only the Eastern Catholic Churches (CCEO c. 1), CCEO canon 899 cannot 
simply be applied by Latin authorities. However, OE 25, which is the can- 
on’s source, while principally concerning the Eastern Catholic Churches, is 
part of a conciliar decree of the universal Church and could be applied. In 
addition, Latins could have recourse to CCEO canon 899 because of the 
legislative gap in the Latin Code (see c. 19). Still, having overcome this 
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obstacle, we run into another problem. When the Russian Orthodox priest 
was received into the Catholic Church, he was ascribed by law to the Russian 
Catholic Church. That is because CCEO canon 35 stipulates that non- 
Catholics coming into full communion with the See of Rome are to be 
ascribed to the Church sui iuris of the same rite to which they belong. This 
Eastern norm literally repeats the conciliar prescript in OE 4,7! which again 
applies in the Latin Church even though it has not been incorporated into the 
Latin Code. Unique to the Eastern Code, CCEO canon 35 states: 

Baptized non-Catholics coming into full communion with the Catholic Church 

are to retain and practice their own rite and are to observe it everywhere in the 

world as much as humanly possible. Thus, they are to be ascribed to the 

Church sui iuris of the same rite with due regard for the right of approaching 

the Apostolic See in special cases of persons, communities or regions. 


One might argue that the Russian priest should be able to choose to be 
ascribed to the Latin Church since CCEO canon 35 does not mention validity. 
In fact, within PCCICOR, the expert study group entrusted with the denua 
recognitio of this canon responded to a proposal that the norm be prescribed 
for validity. The experts replied: “Although it is agreed that the canon is ad 
liceitatem, that is nevertheless not specified in order to adhere more to the 
conciliar text ...”°? The fact is that neither CCEO canon 35, nor OE 4 it repeats, 
is purely exhortative but, rather, prescriptive.” Moreover, this is also the inter- 
pretation and practice currently followed by the Congregation for Eastern 
Churches in these matters.” Therefore, to transfer to the Latin Church, the 
Russian priest would need to apply to the Roman See in accord with CCEO 
canon 32 §1, which states: “No one can validly transfer to another Church sui 
iuris Without the consent of the Apostolic See.” According to CCEO canon 32 
§2,” the Holy See’s consent would be presumed if there were both a Latin 


21 OE 4 states: “Each and every Catholic as well as baptized members of any non-Catholic 


Church should keep (retineant), follow (colant) and as far as possible observe (observent) their 
own rite everywhere in the world, without prejudice to the right of recourse to the Apostolic 
See in cases of persons, communities or regions.” For this translation, see TANNER, 2:901. 

2 Nuntia, 22 (1986), 31 (c. 14). 

23 See also, G. NEDUNGATT, “Churches sui iuris and Ries,” in G. NEDUNGATT (ed.), A Guide 

to the Eastern Code: A Commentary on the Code of Canons of the Eastern Churches, 

Rome: Pontificio Istituto Orientale, 2002, 125, note 60. 

See also: F. CATOZZELLA, “Le modifiche in materia di forma canonica del matrimonio 

introdotte dal Motu proprio De concordia inter Codices,” Stato, Chiese e pluralismo con- 

fessionale, n.6/2017, 16-17. 

235 CCEO c. 32 §2 states: “In the case of Christian faithful of an eparchy of a certain Church 
sui iuris who peition to transfer to another Church sui iuris which has its own eparchy in 
the same territory, this consent of the Apostolic See is presumed, provided that the eparch- 
ial bishops of both eparchies consent to the transfer in writing.” 
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bishop and a Russian Catholic bishop in the same territory who consented in 
writing to the transfer. However, since there is no Russian Catholic hierarchy 
in the United States, this option would not be available. 


2.2 — Concelebration of the Divine Eucharist (Mass) (CCEO c. 701) 


Regarding the concelebration of the Divine Eucharist (Mass), the charac- 
teristic CCEO canon 7Olenvisages such celebrations among bishops and 
priests of different Churches sui iuris. Given the 2011 Explanatory Note 
regarding the use of the expression “Church sui iuris” and the evident inter- 
ecclesial context of the norm, it is another Eastern canon that could implicitly 
involve the Latin Church. CCEO canon 701 states: 


For a just cause and the permission of the eparchial bishop, bishops and 
presbyters of different Churches sui iuris can concelebrate, especially to 
foster love and to manifest the unity of the Churches. All follow the pre- 
scripts of the liturgical books of the principal celebrant, avoiding any litur- 
gical syncretism whatever, and preferably with all wearing the liturgical 
vestments and insignia of their own Church sui iuris. 


Within PCCICOR, the Coetus de Sacramentis first introduced the norm 
as canon 4 of the 1976 provisional norms on the Eucharist. The study group 
stated: 


Canon 4 regulates concelebration among priests of a different rite. On this 
point, the Coetus unanimously opted for a return to the ancient practice. It 
is not useless to specify that, in the ancient Church, though many more rites 
existed than today, they not only lived together in full respect of one 
another’s diversity but they were quite at home in the concelebration that 
became a constant practice. Regarding today, it is established that the anaph- 
ora remains that of the principal celebrant because, in the big cities, there 
are churches of different rites and it is often that, in the church of a particu- 
lar rite, a different rite is celebrated.?° 


Although the canon was first proposed in three paragraphs,” during its denua 
recognitio, the expert study group reformulated it into a unified text. This 
formulation was already practically identical to the promulgated norm.” Only a 
slight redactional amendment was made prior to promulgation.*° Nothing in the 
iter of CCEO canon 701 indicates that the norm, which contains the expression 


2% Nuntia, 4 (1977), 32-33 (c. 4). 

27 See Nuntia, 10 (1980), 24-25 (c. 36). 
2% See Nuntia, 15 (1982), 27 (c. 36). 

2 See Nuntia, 24-25 (1987), 130 (c. 698). 
30 See Nuntia, 27 (1988), 56 (c. 698). 
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“Church sui iuris” implicitly obliges the Latin Church in an active sense. CCEO 
canon 701 is a distinctly Eastern norm and cannot simply be imposed on the 
Latin Church. It is addressed to bishops and presbyters of the Eastern Catholic 
Churches and is consistent with many CCEO norms that promote the theme of 
interecclesial communion without also being Latin norms. 


To illustrate the application of CCEO canon 701, if a Latin priest invites 
priests from different Eastern Catholic Churches to concelebrate with him in 
his parish, he is not bound by virtue of Eastern canon 701 to show just cause 
and obtain his bishop’s permission. The norm is unique to the Eastern Code 
and the Latin priest is not obliged by it in an active sense. However, CCEO 
canon 701 does implicitly involve the Latin Church in a passive sense. If, 
for example, an Eastern Catholic priest invites priests from other Churches 
sui iuris, including the Latin Church, to concelebrate with him in his parish, 
then the Eastern priest is obliged to demonstrate a just reason and receive the 
eparchial bishop’s permission. In this case, the Eastern priest would lead the 
celebration according to his own liturgical books and each of the concele- 
brants, including the Latin priest, would preferably wear the vestments and 
insignia of his own Church sui iuris. CCEO 701 canon could become norma- 
tive for a Latin diocese, however, if the Latin bishop made it part of diocesan 
law. Apart from invoking CIC canon 19, in individual cases, to apply CCEO 
canon 701 to fill a legislative gap in CIC, Eastern canon 701 could only 
become normative for the entire Catholic Church if the Legislator, in His 
solicitude for a harmonization of the Codes, were to intervene by incorpor- 
ating such a norm into the Latin Code. As seen in part 1, De concordia inter 
Codices has certainly begun this harmonization in relation to some of the 
unique CCEO norms and the Latin Code. 


2.3 — Ascription of Catechumens to the Church Appropriate to Their 
Culture (CCEO c. 588) 


Regarding the ascription of catechumens, both the Eastern and Latin 
Codes are mutually aligned in establishing a similar general rule. CCEO 
canon 30 and CIC canon 111 §3 establish: 


CCEO can. 30 — Anyone to be baptized 
who has completed the fourteenth year of 
age can freely select any Church sui iuris 
in which he or she is ascribed by virtue 
of baptism received in the same Church, 
with due regard for particular law estab- 
lished by the Apostolic See. 


CIC can. 111 §3. — Anyone to be bap- 
tized who has completed the fourteenth 
year of age can freely choose to baptized 
in the Latin Church or in another Church 
sui iuris; in that case, the person belongs 
to the Church which he or she has 
chosen. 
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When CCEO canon 30 and CIC canon 111 §3 are taken together, it is 
clear that they establish the same general rule for the entire Catholic Church. 
Anyone to be baptized who is fourteen years of age can freely select the 
Church sui iuris, Eastern or Latin, to which he or she is to be ascribed by 
virtue of baptism received in that same Church. The exception clause in the 
Eastern canon was added ultimately to accommodate certain Eastern regions 
where civil law requires a higher age limit.*! The only interpretative diffi- 
culty in this area arises, not on account of CCEO canon 30, but because of 
the other Eastern canon related to it. Unique to the Eastern Code, CCEO 
canon 588 states: 

Catechumens are free to be ascribed to any Church sui iuris, in accord with 
the norm of can. 30; however, care is to be taken (caveatur) lest anything 
should be recommended that might prevent their ascription in the Church 
sui iuris more appropriate to their culture. 


Since CCEO canon 588 is an Eastern canon, one has to presume that it is 
addressed only to the Eastern Catholic Churches. However, given the evident 
interecclesial context and the 2011 Explanatory Note, it is clear that the 
expression “Church sui iuris” can also imply the Latin Church. Therefore, 
when dealing with catechumens, authorities of one Eastern Catholic Church 
must abide by CCEO canon 588 in not recommending anything that might 
prevent their ascription to another Eastern or even the Latin Church. How- 
ever, does CCEO canon 588 qualify CIC canon 111 §3 just as it does CCEO 
canon 30? Eastern canon 588 makes no reference to CJC canon 111 §3 nor 
does it seem to be addressed to Latin authorities. Yet, within PCCICOR, the 
Coetus de Ritibus had proposed the draft of CCEO canon 588 mainly because 
of Latin missionaries in Eastern territories. The study group stated: 


The problem was raised regarding non-Christians who come to the Catholic 
faith thanks to the preaching of Latin missionaries in Eastern territories. In 
principle, the new Christians are free to choose the Church to which they 
will belong. However, practically, are they not under the influence of those 
on whom they are dependent for their belonging to the faith? One would 
normally find that they choose to belong to the Church of these missionaries. 
Still, is it not more normal and more in the ecumenical spirit that these new 
Christians be incorporated as members of their local Eastern Catholic 
Church? To allow them full liberty to choose a Church other than the local 
Church, does that not uproot them from their culture and their own trad- 
ition? .... 


31 The clause “with due regard for particular law established by the Apostolic See” was added 


to the Eastern norm to take into account Eastern countries where personal statutes do not 
allow such choices to be made until persons reach the age of majority. See: Nuntia, 29 
(1988), 46-47. 
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The study group deemed that it is up to missionaries themselves to direct the 
free choice of these new Catholic Christians towards the local Eastern par- 
ticular Church in the majority in the region.” 

Then, during the denua recognitio of the same draft norm, a consultative 
body proposed that the caveatur clause be replaced with the following, more 
positive formulation: “However, it is recommended that a catechumen be 
ascribed to the rite that is more appropriate to his or her culture.” The expert 
study group replied: “This is not accepted and we remain in line with what 
is referred to in the Praenotanda to the schema, p. 5: namely, it regards an 
‘admonition made to missionaries of any rite to safeguard fundamental 
human rights.’”*? That would seem to imply that missionaries of any rite, 
including the Latin rite, are bound by CCEO canon 588. However, to be 
consistent with the argument made in this paper, the unique Eastern 
canon 588 is not addressed to the Latin Church nor does it oblige it expressly. 
If we were to argue to the effect that because an Eastern canon protects a 
fundamental human right it automatically obliges the Latin Church, then 
there would be no holding the two Codes sufficiently apart so as to be sep- 
arate and distinct juridical systems. Without the intervention of the Legisla- 
tor to apply CCEO canon 588 directly also to the Latin Church, the applica- 
tion of the Eastern norm remains limited to the Eastern Catholic Churches. 
To be sure, given that the issue raised by Eastern canon 588 presents itself 
today in all the Churches, the addition to the Latin Code of a CIC canon 
parallel to CCEO canon 588 would seem most appropriate in any future 
harmonization of the Codes for the same pastoral and ecumenical reasons 
that led to De concordia inter Codices. In the meantime, by way of CIC 
canon 19, CCEO canon 588 can be invoked in individual cases to fill and 
counsel the Latin legislative gap in the same context of choosing one’s 
Church of ascription. 


3 — Parallel But Disharmonious CCEO/CIC Norms 


At the beginning of the Preamble to De concordia inter Codices, Pope 
Francis indicates that, although the Eastern and Latin Codes have parallel or 
common norms, they may also have their differences and, so as to avoid 
negative effects on pastoral practice, the pope explains that there needs to be 


32? Nuntia, 3 (1976), 51-52 (c. 12). 
33 Nuntia, 17 (1983), 13 (c. 7 §2). 
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an appropriate, not exact, degree of harmony between these norms. His Hol- 
iness states: 

On one hand, the Codes have common norms and, on the other hand, their 

own peculiarities which make them mutually independent. However, it is 

necessary that, even in these specific norms, there be an appropriate degree 

of harmony. Indeed, these discrepancies, if and to the extent they are present, 

have a negative effect on pastoral practice, especially in cases in which 

relations between subjects belonging respectively to the Latin Church and 

an Eastern Church are governed. 
Immediately thereafter, Pope Francis deals with the question of the relation- 
ship between CCEO canon 193 §1 and CIC canon 383 §§1-2 regarding a 
bishops’s duty of care towards faithful of another Church sui iuris entrusted 
to his care. As will be seen in the first section here, the Legislator distin- 
guishes these parallel norms and effectively limits the application of the 
CCEO canon 193 §1to Eastern bishops and defines the extent of a Latin 
bishop’s duty of care under the C/C canon 383. Thus, having parallel norms 
governing parallel subject-matters does not assure the application of exactly 
the same rules in the Latin as well as the Eastern Catholic Churches. In De 
concordia inter Codices, the Legislator does achieve a uniformity of the 
Codes by way of the new CIC canon 1108 §3 by establishing, in effect, that 
a Latin deacon cannot validly assist at a marriage between Eastern parties or 
between a Latin party and an Eastern party, whether Catholic or non-Cath- 
olic. However, in the light of this new norm and Eastern tradition, section 2 
will examine how the parallel norms (CCEO c. 832; CIC c. 1116) permitting 
a valid celebration of marriage before witness only creates a certain dishar- 
mony. Given that parallel norms of the Codes can be mutually independent 
and differently applied in the Churches, section 3 will consider another set 
of norms (CCEO c. 1039; CIC c. 1292 $1) on temporal goods specifically 
regarding the required “consent of those concerned” for a valid alienation. 


3.1 — A Bishop’s Duty of Care to Other Faithful (CCEO c. 193 §1; 
CIC c. 383 §§1-2) 


Regarding a Latin bishop’s duty of care towards Eastern Catholics 
entrusted to him, CIC canon 383 §1 states: “In exercising the function of a 
pastor, a diocesan bishop is to show himself concerned (sollicitum) for all 
the Christian faithful entrusted to his care, of whatever age, condition, or 
nationality they are, whether living in the territory or staying there tempor- 
arily....”” Establishing how this solicitude is to be concretely expressed, CIC 
canon 383 §2 states: “If he has faithful of a different rite, he is to provide 
for their spiritual needs either through priests or parishes of the same rite or 
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through an episcopal vicar.” However, the parallel CCEO canon 193 §1, 
which has no identical Latin counterpart, sets a higher standard of care for 
Eastern bishops to whom the faithful of another Church sui iuris, including 
the Latin Church, have been entrusted. It states: 
The eparchial bishop to whose care the Christian faithful of another Church 
sui iuris have been committed is bound by the serious obligation of provid- 
ing everything (gravi obligatione tenetur omnia providendi) so that these 
Christian faithful retain the rite of their respective Church, cherish and 
observe it as far as possible. He is also to ensure that they foster relations 
with the superior authority of their Church. 


For years after the promulgation of the Eastern Code, canonists debated 
whether or not a Latin bishop is bound by the same duty of care towards 
Easterners as Eastern bishops are towards other Easterners, and even Latin 
Catholics, entrusted to their care. In fact, the Pontifical Council for the Inter- 
pretation of Legislative Texts, as it was then called, acknowledged in 1999 
that a question had been submitted for its own study concerning “certain 
observations regarding the relationship between Eastern canon 193 §1 and 
Latin canon 383 §2.”%* Certain authors had argued that, even though the two 
Codes are integral parts of one Corpus luris Canonici of the universal 
Church, they are still separate and distinct. Hence, a relationship cannot sim- 
ply be drawn between them so as to impose the more serious obligation of 
Eastern canon 193 §1 also upon Latin bishops, who are already governed by 
Latin canon 383 §§1 and 2 regarding their solicitude towards faithful of 
another Church.* On the other hand, other canonists had maintained that, 
despite the absence of an express mention of Latin bishops in the Eastern 
norm, the more serious obligation in CCEO canon 193 §1 implicitly applies 
also to Latin bishops because of the nature of the matter (ex natura rei) and/ 
or the very ratio that inspired this Eastern norm. The Legislator need not 
have mentioned Latin bishops explicitly since all bishops, Eastern and Latin, 


34 Comm, 31 (1999), 50. 

35° See: C.G. FÜRST, “Zur Interdependenz von lateinischem und orientalischem Kirchenrecht: 
Einige Anmerkungen zum Kirchenrecht der katholischen Kirche,” in Juri Canonico Pro- 
movendo. Festschrift für Heribert Schmitz zum 65. Geburtstag, W. AYMANS et al. (eds.), 
Regensburg: Pustet, 1995, 553; M. BROGI, “Il nuovo codice orientale e la Chiesa latina,” 
Antonianum, 66 (1991), 60, note 96; J. ABBAss, “Le ‘ultime modifiche’ al Codice di diritto 
canonico orientale,” in K. BHARANIKULANGARA (ed.), 11 Diritto Canonico Orientale nell’or- 
dinamento ecclesiale, Vatican City, Libreria Editrice Vaticana, 1995, 226-230; IDEM, 
“Canonical Dispositions for the Care of Eastern Catholics outside their Territory,” Period- 
ica de re canonica, 86 (1997), 330-346; IDEM, “Latin Bishops’ Duty of Care towards East- 
ern Catholics,” StC, 35 (2001), 7-32 and IDEM, The Eastern Code (Canon 1) and Its Appli- 
cation to the Latin Church, Bangalore: Dharmaram Publications, 2014, 28-36. 
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have the serious obligation to provide everything so that the faithful retain 
and practice their own rite since it is a fundamental human right.% This 
position undoubtedly drew support from a line of argument advanced over 
the years by Ivan Žužek, the Secretary of PCCICOR and the relator of the 
of the Coetus de S. Hierarchia that drafted Eastern canon 193 $1.%7 Ivan 
Zuzek’s thought was even echoed by Pope John Paul II at the time of the 
Eastern Code’s promulgation. In the apostolic constitution, Sacri canones, 
with which Pope John Paul II promulgated the Eastern Code, His Holiness 
stated: “Indeed, this Code protects the very fundamental right of the human 
person, namely, of professing the faith in whatever their rite, drawn to a great 


extent from the very womb of the mother, which is the rule of all ‘ecumen- 


ism’ 238 


In the Preamble to De concordia inter Codices, Pope Francis deals par- 
ticularly with the relationship between CCEO canon 193 §1 and CIC 
canon 383 §$1-2 and, effectively, settles the question. Regarding the issue, 
Pope Francis states: “It needs to be remembered that Eastern faithful are 
bound to observe their own rite wherever they are and, as a result, the com- 
petent ecclesiastical authority is to take care most earnestly that appropriate 


36 See M. BROGI, “Cura pastorale di fedeli di altra Chiesa sui iuris,” REDC, 53 (1996), 124; 
L. OKULIK, “Tutela giuridica dell’identita ecclesiale dei fedeli orientali in situazione di 
diaspora,” in Nuove terre e nuove Chiese: Le comunità di fedeli orientali in diaspora, 
L. OKULIK (ed.), Venice: Marcianum Press, 2008, 231-232; and O. CONDORELLI, “Giuris- 
dizione universale delle Chiese sui iuris? Tra passato e presente,” in Cristiani orientali e 
pastori latini, P. GEFAELL (ed.), Milan: Giuffré Editore, 2012, 104, note 133. 

37 I, ZUZEK, “Observations a M. le Prof. Sobanski,” in Les Droits Fondamentaux du Chrétien 
dans l'Église et dans la Société: Actes du IV Congrès International de Droit Canonique, 
E. CORECCO et al. (eds.), Fribourg, Freiburg i. Br. and Milan: Editions Universitaires, Herder 
and Giuffré, 1981, 742. Zuzek stated: “On one hand, in fact, it is really a question concern- 
ing ecumenism but, on the other hand, one denies or questions the right these Churches have 
to exist, a right, however, which has priority among fundamental rights and which, for the 
individuals who are united to the Catholic Church, implies other essential rights, which point 
to the most sacred rights of people, for they constitute their most intimate ‘me’, that is, the 
right to preserve their own Christian identity in which they have lived and grown up since 
their tenderest years, beginning with the first prayer learned on their own mothers’ laps.” 
At a later conference (July, 1989) given to Italian canonists in view of the forthcoming 
promulgation of the new Eastern code, Žužek stated: “Certainly, just as all persons belong 
to a specific cultural area, so all baptized, from their family background, even from their 
mothers’ laps, belong to a specific ritus, that is, they are formed within the framework of a 
specific ‘patrimonium liturgicum, theologicum, spirituale et disciplinare.’ Thus, each 
Ecclesia sui iuris is entirely pregnated by its ritus, from its earliest roots to its most modern 
institutions.” See: I. ŽUŽEK, “Presentazione del Codex Canonum Ecclesiarum Orientalium,” 
ME, 115 (1990), 121. 

38 AAS, 82 (1990), 1035. 
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means are provided (auctoritas ecclesiasticae competentis est maximopere 
curare ut congrua media apparentur) them to be able to fulfill this obliga- 
tion.”*? His Holiness does not state that the more serious obligation estab- 
lished in CCEO canon 193 $1 also implicitly applies to Latin bishops 
entrusted with the care of Eastern faithful. It is true that the pope further 
clarifies and elaborates upon the “solicitude” (CIC c. 383 $1) Latin bishops 
are to show to Eastern faithful entrusted to their care but he does not state 
that they are further bound ex natura rei by Eastern canon 193 §1 because 
of the interecclesial nature of the matter or because of an underlying funda- 
mental right of the faithful. Among the articles of the motu proprio, addressed 
principally to the Latin Church, the Legislator does not qualify CIC canon 383 
$$1-2 with CCEO canon 193 §1 nor does he add the unique Eastern norm 
to the Latin Code. Certainly, the Preamble intends to strengthen and charac- 
terize more precisely the solicitude Latin bishops are to have for Easterners 
entrusted to them but it does not impose on Latin bishops the grave obliga- 
tion of providing everything so that these faithful are able to observe their 
own rite in all respects. In contrast, regarding the serious duty of care placed 
on Eastern bishops entrusted with faithful of another Church sui iuris, includ- 
ing the Latin Church, the parallel, but unique, CCEO canon 193 §1 clearly 
establishes that a bishop has the grave obligation of providing everything 
(gravi obligatione tenetur omnia providendi) so that these faithful observe 
their own rite in all its respects. It is clear that the motu proprio does not go 
this far and, in effect, sets limits on the application of the rule in the Eastern 
Code to the Latin Church in this case. 


3.2 — Marriage before Only Witnesses 
(CCEO c. 832 §1; CIC c. 1116 §1) 


By adding a new $3 to CIC canon 1108, article 6 of De concordia inter 
Codices has resolved the doubt of law that existed for some time regarding 
whether or not a Latin deacon could validly assist at and bless a marriage 
between Eastern Catholics or between a Latin party and an Eastern party. 
CIC canon 1108 §3 states: “Only a priest assist validly at the marriage 
between two Easterners or between a Latin Catholic and an Eastern Catholic 


3 The Latin text reads: “Speciatim est memorandum christifideles orientales ad suum cui- 


usque ritum servandum teneri, ubicumque terrarum inveniantur, ac proinde auctoritatis 
ecclesiasticae competentis est maximopere curare ut congrua media apparentur quibus ipsi 
hanc suam obligationem implore queant.” See http://w2.vatican.va/content/francesco/la/ 
motu_proprio/documents/papa-francesco-motu-proprio_201605_de-concordia-inter-codices. 
html/ 
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or non-Catholic.” This addition is harmonious with CCEO canon 828 §1, 
which requires for validity that marriages be celebrated with a sacred rite, 
and CCEO canon 828 §2, which expressly states: “The very intervention of 
a priest who assists and blesses is regarded as a sacred rite for the present 
purpose.” In affirming that a deacon cannot validly assist at the marriage of 
Easterners, Pope Francis has effectively recognized and highlighted the pecu- 
liarity of the sacred rite that has traditionally distinguished the celebration of 
Eastern marriages. However, as His Holiness states in the Preamble to the 
motu proprio, these peculiarities will sometimes make the Codes mutually 
independent. This is made clear again in CCEO canon 835 regarding dispen- 
sation from canonical form. Unlike the parallel CIC canon 1127 $2, which 
allows a Latin local ordinary to dispense from canonical form in individual 
cases if serious difficulties pose an obstacle to its observance, CCEO 
canon 835 stipulates: “Dispensation from the form for the celebration of 
marriage required by law is reserved to the Apostolic See or the patriarch, 
who will not grant it except for the most grave cause.” If the sacred rite is 
so essential to the canonical form of Eastern marriages and the Latin Code 
has been amended so as to be in harmony with it, one might ask why the 
parallel canons of the Codes regarding marriage before only witnesses are 
still in agreement. 


With respect to the extraordinary form of marriage, CCEO canon 832 81, 
like CIC canon 1116 §1, establishes: 


If a priest who is competent in accord with the norm of law cannot be 
present or be approached without grave inconvenience, those who intend to 
celebrate a true marriage can validly and licitly celebrate it in the presence 
of witnesses only: 1° in danger of death; 2°apart from the danger of death, 
provided it is prudently foreseen that this state of affairs will continue for a 
month. 


During the elaboration of Eastern canon 832 $1 within PCCICOR, four con- 
sultative bodies proposed that the norm be reformulated to require for valid- 
ity the presence of a priest to assist at and bless the marriage in a sacred rite. 
The expert study group replied: “The proposal, while to a certain degree 
understandable within the framework of Eastern ideas regarding the celebra- 
tion of marriage, is not — nor can it be — accepted by the study group because 
the canon is based on the ius naturale....”*° Still, the Church’s positive law 
has constantly sought to preserve Eastern traditions and, more particularly, 
to safeguard the sacred rite of Eastern marriages. The new CIC canon 1108 
§3 is yet another measure taken to protect the sacred rite by not allowing 


4 Nuntia, 15 (1982), 84 (c. 168 §1). 
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Latin deacons to assist at marriages involving Easterners. The importance of 
safeguarding the sacred rite was repeatedly stressed by the expert study 
groups within PCCICOR as well as the members of PCCICOR, including 
the heads of the Eastern Catholic Churches. A review of the legislative his- 
tory of CCEO canon 835 is illustrative of this point. 


Within PCCICOR, the Coetus de matrimonio proposed a first formula- 
tion of Eastern canon 835.*! It then appeared as canon 169 §3 of the 1980 
Schema of Canons on Divine Worship and the Sacraments.* During the 
denua recognitio of the 1980 Schema, six consultative bodies proposed that 
Eastern local hierarchs have the same faculties as Latin local ordinaries 
with respect to canonical form. The study group responded to the proposal 
as follows: 

It is not accepted because it is contrary to the Eastern conception of ritus 
sacer in the celebration of marriage, so beneficial also in the modern world 
in which it is necessary to highlight the sacredness of matrimonial consent, 
while in certain particular cases it is possible to provide here by way of 
special faculties granted to bishops. 


Before the 1986 SCICO, the norm was reformulated and the dispensation 
from form, not just ritus sacer, was reserved to the Holy See or the patriarch. 
SCICO canon 829 stated: “Dispensation from the form required by law is 
reserved to the Apostolic See or the patriarch, who will not grant it except 
for a most grave reason.”“* Regarding the observations made to the 1986 
SCICO, three members of PCCICOR proposed that the faculty to dispense 
from canonical form should be accorded to the Eastern bishops, like the 
Latin bishops, in the case of mixed marriages. The special study group 
responded: “The faculty to dispense from the ritus sacer must remain 
reserved, in the common Code, to the Holy See in order to safeguard this 
institution so characteristic of the East.” 


At the second Plenary Assembly of PCCICOR (November 3-14, 1988), a 
motion was again presented by five members to extend the same faculty of 
dispensing from form to Eastern as well as Latin bishops. It was argued that, 
when CIC canon 1127 §2 was compared with SCICO canon 829, “one could 


4l Nuntia, 8 (1979), 26-27 (c. 57). 

42 Nuntia, 10 (1980), 52 (c. 169 $3). Canon 169 §3 stated: “Except for the right of local 
hierarchs to dispense, for a grave reason, from other elements of canonical form in the 
celebration of marriage, the dispensation from the sacred rite required in the canons is 
reserved to the Apostolic See or the patriarch who can grant it only for a grave reason.” 

43 Nuntia, 15 (1982), 85-86 (c. 169 §3). 

44 Nuntia, 24-25 (1987), 150 (c. 829). 

45 Nuntia, 28 (1989), 116-117 (c. 829). 
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not help but note a certain deminutio capitis of the Eastern bishops in relation 
to the Latin bishops.”# At the same time, another motion was made to 
amend the canon also to allow a metropolitan presiding over a metropolitan 
Church sui iuris to dispense from canonical form. On a vote taken of the 
twenty-seven members whether or not to approve SC/CO canon 829, as it 
was formulated, eighteen (2/3) were in favor and nine (1/3) against. Accord- 
ingly, both motions failed and SC/CO canon 829, with one minor redactional 
change,“ was subsequently promulgated as CCEO canon 835. 


Give these things, it now seems appropriate to take up again the proposal 
made by the four consultative bodies during the denua recognitio of the 
draft CCEO canon 832 §1 regarding the extraordinary form of marriage. 
Their proposal in 1980 was to require for its validity the presence of a priest 
assisting and blessing the marriage in a sacred rite. Notwithstanding the 
experts’ response regarding the natural law right to marry, the Church’s 
constant solicitude in positive law has been to preserve and safeguard the 
tradition of the sacred rite in marriages involving Easterners. This was cer- 
tainly confirmed by CCEO canons 828 §1 and 835 and their legislative 
histories as well as CIC canon 1108 §3 promulgated by Pope Francis. 
In light of the rationale behind these norms, if the consultors in 1980 argued 
in favour of the Eastern tradition of the sacred rite despite the natural law 
right to marry, then there seems to be all the more reason to propose it 
today. Furthermore, in De concordia inter Codices, Pope Francis acknow- 
ledged that the Codes have “their own peculiarities which make them 
mutually independent.” By this, His Holiness effectively set limits on the 
automatic, obligatory application of the norms of one Code onto the other. 
Now, the addition of the new CIC canon 1108 §3 to protect the sacred rite 
by allowing only priests to assist at marriages involving Easterners has 
achieved uniformity and harmony pastorally. However, it also gives rise to 
a certain disharmony in relation to the parallel norms on the extraordinary 
form of marriage. If the distinctive element of the sacred rite is important 
enough to be safeguarded in canonical form and dispensation from it, is it 
not also justified in the context of the extraordinary form of marriage? 
Consistent with the Legislator’s recognition of the two Codes as separate 
and distinct and His own protection of the sacred rite of marriage in accord 
with Eastern tradition, it would seem that CCEO canon 832 §1 should be 
reformulated to distinguish itself from C/C canon 1116 $1 by requiring the 
presence of a priest for validity. 


46 Nuntia, 29 (1989), 62. 
4 Nuntia, 27 (1988), 58 (c. 829). In the canon, “celebration of the marriage” was added after 
the word “form.” 
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3.3 — Alienations and the Consent of Those Concerned 
(CCEO c. 1039; CIC c. 1292 §1) 


As seen in part 3.1 here, the parallel norms of the Codes (CCEO c. 193 
§1; CIC c. 383 $$1-2) can be mutually independent and differently applied 
in the Churches. Then, the traditional element of the sacred rite (CCEO 
c. 828 §2) clearly distinguishes the canonical form of marriages involving 
Easterners from that generally applied in the Latin Church (CIC c. 1108 $1). 
This section will consider another set of norms (CCEO c. 1039; CIC c. 1292 
§1) on temporal goods specifically regarding the required “consent of those 
concerned” for a valid alienation. Although the norm seems similar, the 
Codes apply it differently and, as will be seen, they concretely set limits on 
the extent to which the consent of those concerned will condition the valid- 
ity of alienations in the Latin and Eastern Catholic Churches. 


In the Latin Code, the consent of those concerned is only required in 
relation to alienations involving juridic persons of diocesan right, that is, 
religious institutes, public associations or other juridic persons subject to the 
diocesan bishop. CIC canon 1292 §1 states: 

Without prejudice to the prescript of can. 638 §1, when the value of the 
goods whose alienation is proposed falls within the minimum and maximum 
amounts to be defined by the conference of bishops for its own region, the 
competent authority is determined by the statutes of juridic persons if they 
are not subject to the diocesan bishop; otherwise, the competent authority is 
the diocesan bishop with the consent of the finance council, the college of 
consultors, and those concerned (eorum quorum interest). The diocesan 
bishop himself also needs their consent to alienate the goods of the diocese. 


On the other hand, the Eastern Code regulates alienations involving juridic 
persons of eparchial, patriarchal and pontifical right by a series of detailed 
norms in CCEO canons 1036-1037.*8 However, over and above these par- 
ticular norms, CCEO canon 1039 uniquely adds a rule that applies in all 
alienations. It simply states: “For any alienation, consent is required of those 
concerned (eorum, quorum interest).” Clearly, the addition of this norm 
would make no sense if it meant to refer only to those persons whose con- 
sents are already indicated by the provisions of Eastern canons1036-1037. 
The reported proceedings of PCCICOR in Nuntia do not identify who these 
interested parties might be since no observations were made during the iter 
of the canon.” Yet, ascertaining who those persons are is vital since any 


# For a commentary on CCEO cc. 1036-1037, see: J. ABBASS, “Alienating Ecclesiastical 
Goods in the Eastern Catholic Churches,” Folia canonica, 5 (2002), 134-146. 
4 See Nuntia 13 (1981) 40 (c. 109); 18 (1984) 65 (c. 109); and 24-25 (1987) 189 (c. 1054). 
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alienation that depends on their consent will risk being invalid. CCEO 
canon 934 $2, 1° (like CIC c. 127 §2, 1° ) states: “If it is established by law 
that to place a juridic act an authority needs the consent or counsel of certain 
persons as individuals: if consent is required, the juridic act of an authority 
who does not seek the consent of those persons or who acts contrary to the 
opinion of all or any of them is invalid.” It would seem logical, for example, 
that the sale of a parish rectory would require the consent of the priest living 
there or the sale of a parish church would necessitate the consent of the 
parishioners worshiping there. However, in the case of an alienation of goods 
by a juridic person not subject to an eparchial bishop, CCEO canon 1036 81, 
3°, like CJC canon 1292 §1, does not call for the consent of those concerned. 
The Eastern norm states: “If the value of the goods whose alienation is 
proposed falls within the minimum and maximum amounts established by 
the synod of bishops of a patriarchal Church or by the Apostolic See, consent 
is required of: the authority determined in the typicon or statutes, if it con- 
cerns goods of a juridic person not subject to an eparchial bishop.” 
Let us take a concrete example. In the sale of a house belonging to an East- 
ern religious institute of pontifical right, the statutes might require the con- 
sent of the major superior with his/her council (CCEO c. 1036 §1, 3°). 
Furthermore, the consent of the religious living there would also seem to be 
required for the alienation to be valid. Otherwise, what meaning could be 
given to the addition of the rule in CCEO canon 1039? In the Latin Church, 
however, CIC canon 1292 §1 would not require the consent of the members 
living in the house. Such a requirement, it could be argued, might unneces- 
sarily impede the sale, if not the running of the institute. Certainly, the 
unique Eastern canon 1039 could not apply in the Latin Church even if the 
house belonged to one of the Eastern institute’s provinces ascribed to the 
Latin Church. Since these provinces follow the Latin Code in these matters, 
CIC canon 1292 §1 would effectively set limits on the application of CCEO 
canon 1039 to this case. Thus, while parallel norms of the Latin and Eastern 
Codes may seem similar, they may well be quite different, creating a certain 
disharmony of application not only for the Codes but, also, within the same 
institute operating in the name of the Church. 


Conclusion 


In the decades that have followed the promulgation of the 1990 Eastern 
Code, the area of canonical research into the interrelationship of the Eastern 
and Latin Codes has appreciably grown and greatly helped to define better 
the integral parts they play in the one Corpus Iuris Canonici of the Catholic 
Church. Now, more than twenty-five years since the Eastern Code entered 
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into force (October 1, 1991), one can understand more fully why the Legis- 
lator at the time repeatedly urged that all faculties of canon law promote 
comparative studies of the Codes.*° His Holiness knew that such studies 
allow for a greater knowledge of the one body of canon law of the Church, 
they provide a comparative resource for eventual revision of one or the other 
of the Codes and they prove absolutely necessary in the context of questions 
affecting interecclesial relations, as He already foresaw in the promulgated 
CCEO canon 1. 


However, some canonists initially interpreted Eastern canon 1 very 
narrowly so as to apply to the Latin Church only when explicitly established 
in nine CCEO canons. As Eastern canons for the Eastern Catholic Churches, 
they could not oblige the Latin Church even by reason of the nature of the 
matter (ex natura rei) when it came to interecclesial considerations affecting, 
for example, marriage or baptism. Then, by way of an official Explanatory 
Note (December 8, 2011) regarding CCEO canon 1, the Pontifical Council 
for Legislative Texts affirmed that “besides the canons in which the Latin 
Church is ‘explicitly’ named, there are also other canons of the same Code 
in which it is included ‘implicitly,’ if one takes into account the text and 
context of the norm.” As a result, the Pontifical Council held that the Eastern 
Code’s express use of the expression “Church sui iuris” implicitly included 
the Latin Church and the Council seemed to open the door to an even wider 
application of the Eastern Code to the Latin Church ex natura rei in the 
context of interecclesial relations. 


That is not to say that the interrelationship of the Codes was ever meant 
to be completely open-ended. Given the Legislator’s choice to promulgate 
two different Codes, instead of one Code or a “super Code” to govern 


50 See: AAS, 83 (1991), 490. In presenting CCEO to the twenty-eighth General Congregation 
of the Synod of Bishops on October 25, 1990, John Paul II stated: “In presenting to this 
Assembly, so representative of the universal Church, the Code which governs the common 
discipline of all the Eastern Catholic Churches, I regard it as part of one ‘Corpus Iuris 
Canonici’.... Considering this ‘Corpus,’ it appears obvious to urge that a proper and com- 
parative study of both Codes be promoted in the Faculties of Canon Law even if, by their 
constitutions, they have the study of one or the other of the Codes as their principal sub- 
ject-matter. Indeed, a canonical science that fully corresponds with the degree of studies that 
these Faculties confer cannot omit such a study.” See also: Comm, 25 (1993), 13-14. 
Addressing the international symposium held at the Vatican (April 19-24, 1993) to celebrate 
the tenth anniversary of the promulgation of the Latin Code, John Paul II stated: “The 
knowledge of this entire Corpus, as I emphasized on October 25, 1990, at the last Synod of 
Bishops, must be opportunely promoted in priestly formation and, above all, in all the Fac- 
ulties of Canon Law. Indeed, this knowledge cannot but enrich these studies and ensure that 
canonical science, undertaken at these Faculties, ‘fully corresponds to the academic degrees 
which these faculties confer.’” 
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interecclesial matters, the Eastern and Latin Codes are still separate and dis- 
tinct even though some CCEO norms will apply to the Latin Church in the 
context of interecclesial relations. The promulgation (September 15, 2016) 
of the motu proprio, De concordia inter Codices, effectively highlights the 
unique status of each Code and sets limits on the application of one or the 
other in a number of ways. Thus, the precise aim of this study was to exam- 
ine the motu proprio not so much in terms of the its harmonization of the 
Eastern and Latin Codes but, rather, from the perspective of its implicit effect 
in setting limits on the application of the Eastern Code to the Latin Church. 
Part 1 dealt with the norms added to the Latin Code (cc. 112 §3; 868 §3 and 
1116 §3) to mirror those already found in the Eastern Code (cc. 36; 681 §5 
and 833 §§1-2). In effect, the addition of these norms implies that they could 
not have been considered, beforehand, to be applicable to the Latin Church. 
Part 2 treated other unique Eastern norms (cc. 588; 701 and 899) which were 
not added to the Latin Code. Here, the Legislator has indicated that these 
Eastern norms, among many others that are common to the Eastern Catholic 
Churches, are still not universal Latin norms even though recourse can be 
made to them in individual cases to fill lacunae in the Latin Code (see c. 19). 
Finally, part 3 compared parallel norms of the Codes (CCEO c. 193 §1/CIC 
c. 383 §§1-2; CCEO c. 828 §2/CIC c. 1108 §3; CCEO c. 1039/CIC c. 1292 
§1) that remain mutually different in some significant respect. In the Pre- 
amble to his motu proprio, Pope Francis dealt substantively with the first set 
of parallel norms regarding a bishop’s duty of care towards faithful of a 
different Church sui iuris entrusted to his care. In distinguishing the greater 
duty of care in CCEO canon 193 $1 from that of CIC canon 383 $$1-2, His 
Holiness effectively set limits on the application of the Eastern Code to the 
Latin Church. Thus, in this case as in the others discussed here, the Legisla- 
tor has indicated that parallel norms of the Codes ought to have “an appro- 
priate degree of harmony,” but they necessarily also have “their own pecu- 
liarities which make them mutually independent.” Until any future 
harmonization of the Eastern and Latin Codes is accomplished, they remain 
separate and distinct and the parallel, but different, norms of the Eastern 
Code cannot simply be imposed on the Latin Church. 
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DUE PROCESS OF LAW AND THE USCCB ESSENTIAL 
NORMS 


BRIAN T. AUSTIN, ES.S.P., J.C.L.* 


SUMMARY — On 15 May 2006, the second revised edition of the 
USCCB’s decree Essential Norms for Diocesan/Eparchial Policies Dealing 
with Allegations of Sexual Abuse of Minors by Priests or Deacons came into 
effect. More than ten years later, certain questions remain. Section one of 
this article considers the legality of the Norms, in particular the question of 
the apparent absence of a special mandate. Section two considers prescrip- 
tion in cases of clerical sexual abuse of minors, in particular the question of 
the interpretation of the faculty granted to the CDF to derogate from the 
terms of prescription on a case by case basis. Section three considers the 
right of defense, in particular the right of the accused to some form of con- 
tradictorium. 


RESUME — Le 15 mai 2006, la deuxième édition révisée du décret de 
VUSCCB intitulé Essential Norms for Diocesan/Eparchial Policies Dealing 
with Allegations of Sexual Abuse of Minors by Priests or Deacons (Normes 
essentielles pour les politiques diocésaines/éparchiales relatives aux alléga- 
tions d’abus sexuels de mineurs commis par des prétres ou des diacres) est 
entrée en vigueur. Plus de dix ans plus tard, certaines questions demeurent. 
La première partie de cet article examine la légalité des Norms, en particulier 
la question de l’absence apparente d’un mandat spécial. La deuxième partie 
considère la prescription dans les cas d’abus sexuels de mineurs commis par 
des clercs, en particulier la question de l’interprétation de la faculté accordée 
à la CDF de déroger aux conditions de prescription au cas par cas. La troi- 
sième considère le droit de défense, en particulier le droit de l’accusé à une 
certaine forme de contradictorium. 
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Introduction 


The twentieth century was one of profound cultural change.! If it “is fair 
to describe the approach to canon law in the several decades immediately 
prior to Vatican II as sometimes manifesting characteristics of legalism,” 
it is also fair to describe the approach “during several decades that fol- 
lowed”? as sometimes manifesting characteristics of antinomianism.* In 
point of fact, no author in the literature surveyed for this study cites a single 
case of a cleric accused of sexual abuse being subjected to a penal process 
at the diocesan level in the United States during this period. In the stern 
words of Msgr. Kenneth E. Boccafola, long-time Prelate Auditor (1986- 
2012) of the Roman Rota, “many American bishops, especially in the dec- 
ades after the Second Vatican Council, seemed not to be conscious of any 
duty on their part to apply the penal provisions of canon law.”> While the 
reasons for this are complex,° it is well known that many top American 
canonists at the time were recommending a therapeutic rather than a penal 
approach in such matters.’ 


By the time the clerical sexual abuse crisis broke in 2002, the proverbial 
pendulum had swung once again. In June of that year in Dallas, Texas, 
amidst a media frenzy “bordering on the hysterical, [the U.S. bishops sought] 
to correct the decades-long absence of a canonical response”! by drafting 
some “severe Norms.”” Although the first draft of the Norms was not 


' See, inter alios, J. LUKACS, At the End of an Age, New Haven, Yale University Press, 2002. 
J.J. COUGHLIN, “Antinomianism and Legalism in Canon Law,” 2011, https://ssrn.com/ 
abstract=1799475 (27 February 2017), 12. (=COUGHLIN, “Antinomianism and Legalism”) 
3 Ibid., 3. 

Ibid., 13; see also idem, “The Clergy Sexual Abuse Crisis and the Spirit of Canon Law,” 

in Boston College Law Review, 44 (2002-2003), 977-997; idem, “Scandal and Canon Law,” 

in First Things, no. 184 (2008), 50-52. 

5 K.E. BOCCAFOLA, “The Special Penal Norms of the United States and Their Application,” 
(=BOCCAFOLA, “Special Penal Norms”), in P.M. DUGAN (ed.), The Penal Process and the 
Protection of Rights in Canon Law, Gratianus Series, Montréal, Wilson & Lafleur, 2005, 
260. (=DUGAN, The Penal Process) 

€ See N.P. CAFARDI, Before Dallas: The U.S. Bishops’ Response to Clergy Sexual Abuse of 

Children, Mahwah, NJ, Paulist Press, 2008. 

For a representative selection, see T.J. GREEN, “Sanctions in the Church,” in J.A. CORIDEN, 

T.J. GREEN, and D.E. HEINTSCHEL (eds.), The Code of Canon Law: a Text and Commentary, 

New York, Paulist Press, 1985, 929; F.G. MORRISEY, “The Pastoral and Juridical Dimen- 

sions of Dismissal from the Clerical State and of Other Penalties for Sexual Misconduct,” 

in CLSA Proceedings, 53 (1991), 235; J.P. BEAL, “At the Crossroads of Two Laws,” in 

Louvain Studies, 25 (2000), 108. (=BEAL, “At the Crossroads”) 

COUGHLIN, “Antinomianism and Legalism,” 19. 

° BoccAFOLA, “Special Penal Norms,” 258. 
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approved by Rome, !° the second draft would be. On 13 November 2002, the 
USCCB approved the Essential Norms for Diocesan/Eparchial Policies 
Dealing with Allegations of Sexual Abuse of Minors by Priests or Deacons," 
which received the recognitio of the Holy See on 8 December 2002 ad 
experimentum for two years.'? The Norms/2002 were subsequently promul- 
gated on 12 December 2002, becoming effective 1 March 2003.'° Two years 
later, on 17 June 2005, the USCCB approved a revised version of the Norms!‘ 
which would receive an extension of the original recognitio indefinitely 
(“donec aliter provideatur”) on 1 January 2006. Finally, the Norms/2006 
were promulgated on 5 May 2006,!> becoming effective 15 May 2006.16 


Now that the clerical sexual abuse crisis is no longer the center of the 
media’s attention, the legislation promulgated during this period may be exam- 
ined in a somewhat more tranquil atmosphere. While the abuse of any human 
person must be condemned in the strongest terms—and a fortiori the sexual 
abuse of children by clerics—the prosecution of penal cases must be governed 
by due process of law.” American canonists are understandably reticent about 
publishing critiques of the current legislation, as no one wishes to be thought 
“soft on pedophilia.” The undeniable good of protecting the most vulnerable 


10 CONGREGATION FOR BISHOPS, letter denying the recognitio to the proposed norms, 31 Octo- 

ber 2002, in Origins, 32 (2002), 341. 

USCCB, general decree Essential Norms for Diocesan/Eparchial Policies Dealing with 

Allegations of Sexual Abuse of Minors by Priests or Deacons, 12 December 2002 

(=Norms/2002), in W.H. WOESTMAN (ed.), Ecclesiastical Sanctions and the Penal Process: 

A Commentary on the Code of Canon Law, 2" ed., Ottawa, Faculty of Canon Law, Saint 

Paul University, 2003, 349-354. (=WOESTMAN, Ecclesiastical Sanctions) 

2 CONGREGATION FOR BISHOPS, decree granting the recognitio to the Norms/2002, 8 December 
2002, Latin original with English translation in WOESTMAN, Ecclesiastical Sanctions, 357. 
(=Recognitio) 

'3 CANON LAW SOCIETY OF AMERICA, Revised Guide to the Implementation of the US Bishops’ 

Essential Norms for Diocesan/Eparchial Policies Dealing with Allegations of Sexual Abuse 

of Minors by Priests or Deacons, Washington, D.C., Canon Law Society of America, 2004, 

1. (=CLSA, Revised Guide) 

USCCB, general decree Essential Norms for Diocesan/Eparchial Policies Dealing with 

Allegations of Sexual Abuse of Minors by Priests or Deacons, 5 May 2006, Washington, 

D.C., USCCB, 2006. (=Norms/2006) 

15 Tbid., 22. 

Ibid. As the second recognitio was communicated to the President of the USCCB in a private, 

unpublished letter, it is difficult to determine the precise status of the Norms/2002 from the 

expiration of the original recognitio (8 December 2004) until the coming into effect of the 

Norms/2006 (15 May 2006). It would appear that they ceased to be binding during this interstice. 

To avoid confusion, in this study, “Norms” refers to both versions, unless further qualified. 

17 UNITED NATIONS GENERAL ASSEMBLY, Universal Declaration of Human Rights, 10 Decem- 
ber 1948, arts. 10-11, http://www.un.org/en/universal-declaration-human-rights/index.html 
(27 February 2017). (=UDHR) 
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members of society, however, does not justify any and all means used in the 
process. This short study, therefore, is a critique of three specific elements of 
the Norms. Section one considers issues of legality; section two, the juridical 
institute of prescription; section three, the right of self-defense. 


1 — Legality of the Norms 


1.1 — Classification 


In the first place, we must ask, “What are the Norms?” If we look at the 
decree which granted the Norms/2002 the recognitio, we see that its title reads 
“Concerning the Recognitio of the General Decree of the Conference of Bish- 
ops of the United States of America.”!® This title indicates that the law in 
question is a general decree (decretum generale) of the USCCB." These kind 
of decrees are defined in canon 29: “General decrees, by which a competent 
legislator issues common prescripts for a community capable of receiving law, 
are laws [leges] properly speaking and are governed by the prescripts of the 
canons on laws.””° The laws of the USCCB are not, of course, universal laws 
like those in the Code, but rather “constitute particular law for all the dioceses/ 
eparchies of the United States of America”?! (Norm 1). This was further speci- 
fied in the Norms/2006: “These Norms constitute particular law for the dio- 
ceses, eparchies, clerical religious institutes, and societies of apostolic life of 
the United States with respect to all priests and deacons in the ecclesiastical 
ministry of the Church in the United States.” ” Like all laws (leges), the Norms 


“Foederatarum Civitatum Americe Septentrionalis De Conferentiæ Episcoporum Decreti 
Generalis Recognitione” (Recognitio, 357). 

'9 See BOCCAFOLA, “Special Penal Norms,” 264. William Richardson appears to be alone in 
thinking it “more likely that they constitute a general executory decree rather than a general 
decree.” For his argument, see W. RICHARDSON, The Presumption of Innocence in Canonical 
Trials of Clerics Accused of Child Sexual Abuse: An Historical Analysis of the Current Law, 
Canon law monograph series, Leuven, Peeters, 2011, 292-294. 

Codex iuris canonici auctoritate Ioannis Pauli II promulgatus, fontium annotatione et indice 
analytico-alphabetico auctus, Libreria editrice Vaticana, 1989, English translation CANON 
LAW SOCIETY OF AMERICA (ed.), Code of Canon Law: Latin-English Edition, New English 
Translation, Washington, D.C., CLSA, 1999. All English translations of the C/C/1983 are 
from this edition unless otherwise noted. 

21 Norms/2002, 350; Norms/2006, 25; emphasis added. 

22 Norms/2006, Note 1, 30. The earlier version had read: “In applying these Norms to religious 
priests and deacons, the term ‘religious ordinary’ shall be substituted for the term ‘bishop/ 
eparch [sic], mutatis mutandis” (Norms/2002, 349). The proper term is “eparchial bishop,” 
not “eparch.” 
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are an act of legislative power.” While most canonists agree that a conference 
exercises ordinary and proper legislative power when issuing general decrees 
in cases prescribed by universal law,” there is disagreement concerning gen- 
eral decrees which require a special mandate (c. 455 § 1). Is the legislative 
power exercised in such cases ordinary or delegated (c. 131 § 1)?2 For the 
purposes of this study, we will treat the Norms as an exercise of ordinary and 
proper legislative power.” 


1.2 — Definition of Legality 


As particular law, the Norms do not stand alone but are “complementary 
to the universal law of the Church.”?? To fill in gaps (/acunæ) in the law or 
to provide norms which are beside the law (preter legem) poses no intrinsic 
difficulty. But what happens if some of the Norms are not preter legem but 
against the law (contra legem)? In order to resolve this difficulty, we need 
to provide a brief sketch of the principle of legality. William Daniel, drawing 
upon the work of Julian Herranz and Eduardo Labandeira among others, 
describes it thus: “In the exercise of power, [ecclesiastical authorities] are 
bound to observe the law, to respect the rights of their subjects, and to yield 
to the legitimate acts of other (especially higher) authorities.”?# More spe- 
cifically, the Code itself states: “Legislative power must be exercised in the 


Canon 135 § 1: “The power of governance is distinguished as legislative, executive, and 
judicial.” 

For a different perspective, see G. FELICIANI, Commentary on Canon 455, in Exegetical 
Comm, vol. I/1, 1016. 

2% Some authors who think it is delegated: J.G. JOHNSON, Commentary on Canon 455, in New 
Commentary, 597; T.J. GREEN, “Legislative Competency of the Episcopal Conference: 
Present Situation and Future Possibilities in Light of Eastern Synodal Experience,” in 
The Jurist, 64 (2004), 294 (=GREEN, “Legislative Competency”); J.A. RENKEN, Particular 
Churches: Their Groupings: Commentary on Canons 431-459, Ottawa, Saint Paul Univer- 
sity, 2012, 211. 

J.M. Huels reasons thus: no dicastery of the Roman Curia has legislative power without a 
special mandate (c. 30), and no dicastery can validly delegate such power unless the law 
explicitly provides otherwise (c. 135 § 2). As the law grants neither of these powers to the 
Congregation for Bishops, that Congregation has no power to delegate legislative power to 
a conference of bishops. Therefore, the special mandate is not a legislative act, but an exec- 
utive one—specifically, a singular administrative decree which makes a provision, enabling 
a conference of bishops to establish particular law. See J.M. HUELS, Liturgy and Law: 
Liturgical Law in the System of Roman Catholic Canon Law, Gratianus Series, Montréal, 
Wilson & Lafleur, 2006, 50-56. See also W.L. DANIEL, “The Principle of Legality in Canon 
Law,” in The Jurist, 70 (2010), 62-63. (=DANIEL, “Principle of Legality”) 

7 Norms/2002, Preamble, 349. 

8 DANIEL, “Principle of Legality,” 31. 
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manner prescribed by law; that which a legislator below the supreme author- 
ity possesses in the Church cannot be validly delegated unless the law 
explicitly provides otherwise. A lower legislator cannot validly issue a law 
[lex] contrary to higher law [iuri superiori]””? (c. 135 § 2). Obviously, the 
USCCB cannot validly issue any laws which are contrary to the C/C/1983. 
But, as Daniel goes on to explain, the body of higher law is found not only 
in the Code but also in “all universal customs having the force of law and 
all valid administrative norms issued by the dicasteries of the Roman 
Curia.”*° Simplifying Daniel’s treatment?! for the sake of this study, we can 
distinguish three broad categories, hierarchically ranked as follows. In the 
first category belong Codes, apostolic constitutions and apostolic letters motu 
proprio, norms approved in forma specifica, rescripts ex Audientia Sanctis- 
simi; in the second, general administrative norms of the Roman Curia; in the 
third, legislation issued by lower legislators. Since a general decree of a 
conference of bishops is in the third category, it cannot validly issue laws 
contrary to laws in the first or second categories. Authors refer to this as “the 
hierarchy of norms” in canon law. 


We see this principle clearly stated in the (often-mistranslated) decree 
granting the recognitio to the Norms/2002: “The Congregation for Bishops 
[...] grants the recognitio to the aforesaid Norms [...] and ratifies them as 
norms complementary to the Code of Canon Law, and accommodated to the 
Apostolic Letter motu proprio Sacramentorum sanctitatis tutela.”*? Some 
mistakenly interpreted this to mean that the Norms/2002 somehow contained 
derogations from the Code and the aforementioned apostolic letter—but this 
is clearly not the case. If there had been any doubt regarding this, it ought to 
have been removed by the clarifying clause inserted into the revised Pre- 
amble of the Norms/2006: “These norms are complementary to the universal 
law of the Church and are to be interpreted in accordance with that law; 
that is to say, “in accordance with the hierarchy of norms.” Observance of 
the hierarchy of norms is not something optional or merely recommended 


This principle is partially expressed in Roman law by Ulpian (fl. c. 200 AD): “No one is 
able to transfer a right to another which he himself does not possess.” “Nemo plus iuris ad 
alium transferre potest, quam ipse haberet” (Digesta 50, 17, 54, in KRUGER, vol. 1, 869); 
translation my own. 

30 DANIEL, “Principle of Legality,” 52. 

31 Tbid., 53-58. 

“Congregatio pro Episcopis [...] memoratis normis [...] recognitionem concedit et ratas 
habet ut normas complementares Codicis iuris canonici et Litteris Apostolicis Motu Proprio 
datis Sacramentorum sanctitatis tutela accomodatas” (Recognitio, 357); emphasis added, 
translation my own. 

33 Norms/2006, Preamble, 24; emphasis added to amended text. 
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but rather is an essential legal condition for the validity of any legislation. 
As Daniel succinctly puts it, the Norms “are entirely subject to universal 
leges and customs, so that if they contradict or cannot be harmonized with 
them, they are invalid.”’*4 


1.3 — Details of Promulgation 


In the first place, then, we need to look more closely at the details of the 
Norms’ promulgation. The Code grants legislative power to the conferences 
of bishops, but this power is restricted by canon 455 § 1: “A conference of 
bishops can only issue general decrees in cases where universal law has 
prescribed it or a special mandate of the Apostolic See has established it 
either motu proprio or at the request of the conference itself.”*> Does uni- 
versal law prescribe such a decree as the Norms, or was there instead a 
special mandate given? Boccafola writes: “It does not seem that the univer- 
sal law has prescribed the issuance of such a decree, nor is it known if there 
were a previous petition to the Holy See to authorize such a decree.”*° Boc- 
cafola’s article draws no conclusion regarding the matter, but if he is correct, 
then the Norms in fact were not validly promulgated, as the conference 
lacked the competence to issue them. 


Thomas Green is also aware of this problem and agrees that the universal 
law does not prescribe such a decree.*” But what of the special mandate? He, 
too, agrees that there is no evidence of a special mandate, but draws a dif- 
ferent conclusion from the same facts. Green chooses to presume that the 
Norms were validly promulgated, and therefore logically posits the existence 
of a special mandate. Is Green, however, justified in this presumption? His 
presumption is understandable from the point of view of common sense 
reasoning: “Could such an important decree really be invalid? Surely not. 
Therefore, there must have been a special mandate.” The law does allow one 
to presume the validity of a juridic act when the act has been “placed cor- 
rectly with respect to its external elements” (c. 124 § 2). The special man- 
date, however, is not an external element, but rather is an essential element, 


DANIEL, “Principle of Legality,” 51; emphasis added. 

Even if the Norms were in the form of a general executory decree, as William Richardson 
thinks (supra, fn. 19), this special mandate would still be required. See PONTIFICAL COMMIS- 
SION FOR THE AUTHENTIC INTERPRETATION OF THE CODE OF CANON Law, response to three 
dubia, 5 July 1985, no. 1, in AAS, 77 (1985), 771. 

36 BoccaFoLa, “Special Penal Norms,” 264, fn. 7. 

37 GREEN, “Legislative Competency,” 298. 

38 Tbid., 294, fn. 32. 
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touching on the very capacity (habilitas) of the conference to act in a par- 
ticular case (c. 124 § 1). Its existence, therefore, cannot be presumed, but 
must be demonstrated.°? 


Even if one finds Green’s argument persuasive, one must still take ser- 
iously Boccafola’s observations. Namely, are his observations sufficient to 
establish a doubt of law? In order to establish a doubt of law, John Huels 
specifies three criteria: the doubt must be objective, positive, and probable.4° 
In this case, however, we do “not know [...] the existence of a fact[;] this 
is not objective but subjective doubt, or ignorance,” also known as “negative 
doubt.’’*! Huels says that in such a case, “a thorough investigation must be 
undertaken to the extent possible to ascertain the facts [....] If the fact is 
verified, the law applies; if the contrary, it does not.”*? An examination of 
the literature available to this author yielded not a single positive reference 
to the objective existence of this special mandate. If the surveyed literature 
itself is sound—and the examination of it as well—this doubt may surely be 
classified as “probable.” According to Huels’ criteria, then, it would appear 
that Boccafola’s observations are sufficient to establish a prudent doubt of 
law. This would have grave consequences, however, for as is well known, 
laws “do not oblige when there is a doubt about the law” (c. 14).4 In such 
a case, an authentic interpretation ought to be sought from the Pontifical 
Council for Legislative Texts.“ 


1.4 — Nature and Effects of the Recognitio 


In response to this doubt, it might be objected that since the Norms were 
granted the recognitio by the Holy See as required by canon 455 § 2, any 
doubt concerning their validity is unreasonable. This objection, while 
understandable from non-canonists, fails to understand the nature of the 
recognitio. In an explanatory note dated 28 April 2006, the Pontifical 


3 Tf the mandate is an act of delegated legislative power as Green thinks, the case is even 


clearer, as the law explicitly requires proof of delegation (c. 131 § 3). This author has writ- 
ten the USCCB several times seeking clarification of this issue, but the special mandate has 
not yet been produced. 

J.M. HUELS, Commentary on Canon 14, in New Commentary, 68. 

41 Thid., 67. 

Ibid., 68. Cf. “There is also doubt of law [...] when there is uncertainty about the legitimate 
promulgation [...] of a law” (J. OTADUY, Commentary on Canon 14, in Exegetical Comm, 
vol. I, 305). 

Cf. the maxim of law lex dubia, lex nulla. 

See JOHN PAUL II, apostolic constitution on the Roman Curia Pastor bonus, 28 June 1988, 
arts. 154-158, in AAS, 80 (1988), 841-930. 
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Council for Legislative Texts described the recognitio as “an indispensable 
condition for the promulgation of laws or the publication of documents on 
the part of episcopal conferences.” Even though the recognitio is a neces- 
sary (“indispensable”) condition, it is not a sufficient one; that is, it “does 
not constitute the substance of [a juridic] act, only its consequence.”*° 
In scholastic terms, one might say that the recognitio does not constitute 
the essence of a juridic act but rather is only one of its necessary accidents. 
As the recognitio deals only with juridic consequences, it cannot “sanate 
the defects of a particular law.”* William Daniel explains this point in 
greater detail. 

[I]t is not the nature of the recognitio to sanate laws. A recognitio does not 

declare a general decree to be a valid law or to be in conformity with uni- 

versal law. It is simply a hierarchical juridic act (a singular administrative 

act that makes a provision [c. 48]) established by law which enables the 

conference of bishops to establish its own law. Without a special mandate 

of the supreme legislator, dicasteries of the Roman Curia are always to be 

considered legally incapable of sanating general decrees [...].** 


Therefore, if the Norms were invalidly promulgated due to the lack of a 
special mandate, the recognitio does not sanate them. 


Moreover, as we shall see throughout this study, even if we presume with 
Green the legitimate promulgation of the Norms, “if certain of these norms 
are indeed invalid [by reason of a violation of the hierarchy of norms], the 
recognitio of the Congregation of Bishops does not sanate them.”*? This is 
because—even after receiving the recognitio—laws emanating from an epis- 
copal conference “depend [...] even for their binding force, on the authority 
that [issues] them.”°° Each individual norm, therefore, must be evaluated 
according to the hierarchy of norms. The recognitio of the Congregation of 
Bishops does not elevate the Norms to the second or first category—they 
remain particular law, not universal. 


45 PONTIFICAL COUNCIL FOR LEGISLATIVE TEXTS, explanatory note concerning the juridical 


nature and extension of the recognitio of the Holy See, 28 April 2006, in Communicationes, 
38 (2006), 10-17, Italian original with English translation in Studies in Church Law, 4 
(2008), 39. (=PCLT, explanatory note) 

46 Tbid., 30; emphasis added. 

47 BoccAFOLA, “Special Penal Norms,” 265. 

# DANIEL, “Principle of Legality,” 62-63. 

4 Tbid., 62. 

PCLT, explanatory note, 39. 

Julio Manzanares agrees: the recognitio reviews the laws of a lower legislator, but “without 

[making them] pontifical [laws], nor sanating any possible defects” (J. MANZANARES, “Papal 

Reservation and Recognitio: Considerations and Proposals,” in The Jurist, 52 [1992], 236). 
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One might be tempted to think that since the Norms have in fact been 
applied throughout the United States for more than a decade, they must in 
fact be valid laws. On the contrary: “What is null in law from the beginning 
does not acquire validity with the passing of time.”*? If the Norms in fact 
lacked a special mandate of the Holy See, they are utterly null, the grant of 
recognitio notwithstanding and regardless of the length of time for which 
they have been applied. For the sake of this study, however, we shall pre- 
sume their valid promulgation. 


1.5 — Legal Subjects of the Norms 


The Norms state that they apply only to priests and deacons, in accord 
with the universal law which states that “it is solely the right of the Roman 
Pontiff himself to judge” (c. 1405) the persons listed in § 1,” just as it 
belongs to the Roman Rota to judge the persons listed in § 3.%* The “incompe- 
tence of other judges [in these cases] is absolute” (c. 1406 § 2), such that if 
these prescriptions are “violated, the acts and decisions are considered as not 
to have been placed” (c. 1406 § 1). Sometime between April 2001 and April 
2005, however, John Paul II transferred this competence to the CDF.55 This 
was confirmed by Benedict XVI on 6 May 2005 and was incorporated into 
SST/2010, art. 1 § 2: “With regard to [graviora delicta, the CDF] may judge 
Cardinals, Patriarchs, Legates of the Apostolic See, Bishops as well as other 
physical persons mentioned in can. 1405 § 3.” In the ius vigens, then, the 
Norms do not (strictly speaking) apply to such persons, although the higher 
procedural norms of SST/2010 do. 


The Norms also state that they constitute “particular law for all the dio- 
ceses/eparchies of the United States of America” (norm 1). Although the 
precise nature of the legislative competence of a conference of bishops with 


“Non firmatur tractu temporis quod de iure ab initio non subsistit” (RJ 18 in VI°, in 
FRIEDBERG, vol. 2, 1122); unpublished translation of John P. McIntyre, S.J. 

“1° those who hold the highest civil office of a state; 2° cardinals; 3° legates of the Apos- 
tolic See and, in penal cases, bishops; 4° other cases which he has called to his own judg- 
ment.” 

“2° an abbot primate or abbot superior of a monastic congregation, and a supreme moderator 
of religious institutes of pontifical right; 3° [...] other physical or juridic ecclesiastical 
persons which do not have a superior below the Roman Pontiff.” The First See, of course, 
“is judged by no one” (c. 1404). 

“The date on which Pope John Paul II added this provision is not indicated in the text or in 
other sources available to this author” (J.A. RENKEN, “Norme de gravioribus delictis: 2010 
Revised Version: Text and Commentary,” in Studies in Church Law, 6 [2010], 58, fn. 21). 
(=RENKEN, “Normæ”) 
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respect to other Churches sui iuris is not clear, it would appear that the 
USCCB is competent in this specific case.% It is worth pointing out that 
bishops of “Eastern Catholic Churches who are [...] eparchial bishops, 
coadjutors, or auxiliaries in the service of the particular Churches in the 
United States or the U.S. Virgin Islands and who belong to no other episco- 
pal conference”>’ are statutory members of the USCCB and “have a delib- 
erative vote in the conference” in matters affecting them. In point of fact, 
the Norms were “approved both by the bishops of the Latin [Church] and by 
the eparchs [sic] of the Eastern Churches,”* following the rule of law “that 
which concerns all ought to be approved by all.” Moreover, the Norms 
themselves are careful to state that “Due regard must be given to the proper 
legislative authority of each Eastern Catholic Church” (norm 1, fn. 3). Pre- 
cisely how this cumulative jurisdiction is to be exercised is not clear, and so 
for the purposes of this limited study, we shall consider the Norms with 
respect to priests and deacons of the Latin Church only. 


2 — Prescription 


2.1 — Definition 


Prescription, in a broad sense, is “an institution of a general character that 
is applied to the acquisition or loss of any kinds of rights or obligations by 
means of the passage of time”! In the context of penal law, prescription “is 


56€ BoccaFoLa, “Special Penal Norms,” 264; L. NAVARRO, “A General Canonical Back- 
grounder for Interpreting the USCCB Essential Norms in the Context of the Evolution of 
Canonical Penal Law,” in P.M. DUGAN, Towards Future Developments in Penal Law: 
U.S. Theory and Practice, Gratianus Series, Montréal, Wilson & Lafleur, 2010, 205; see 
G. GALLARO and D. SALACHAS, “Interecclesial Matters in the Communion of Churches,” in 
The Jurist, 60 (2000), 277-280. See also VATICAN II, decree on the Eastern Catholic 
Churches Orientalium Ecclesiarum, 21 November 1964, no. 4, in AAS, 57 (1965), 76-85, 
Latin with English translation in TANNER, vol. 2, 901; idem, decree on the pastoral office 
of bishops in the Church Christus Dominus, 28 October 1965, no. 38, in AAS, 58 (1966), 
673-696, Latin with English translation in TANNER, vol. 2, 936-937. 

5 USCCB, statutes, 28 November 2000, art. II-a-1, in J.A. RENKEN (ed.), Particular Churches: 
Their Groupings: Commentary on Canons 431-459, Ottawa, Faculty of Canon Law, Saint 
Paul University, 2012, 316. 

58 Ibid., art. IV-a, 317. 

5 BOCCAFOLA, “Special Penal Norms,” 264, fn. 6. 

“Quod omnes tangit debet ab omnibus approbari” (RJ 29 in VI°, in FRIEDBERG, vol. 2, 

1122); translation my own. 

6l J, MINAMBRES, Commentary on ce. 197-199, in Exegetical Comm, vol. I, 1084. See c. 1492 § 1. 
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a legal method of extinguishing an action.” The right to accuse someone of 
a delict arises when it is suspected that a delict has been committed. As long 
as the terms of prescription are still running, the promoter of justice (whose 
civil counterpart in the U.S. is known as the “district attorney”) has the canon- 
ical right “to present a libellus of accusation to the judge according to the norm 
of cann. 1502 and 1504” (c. 1721 § 1). If the libellus is not presented before 
the terms of prescription expire, the “criminal action is extinguished” (c. 1362 
$ 1) and along with it the promoter of justice’s right to present the case.™ 
While it may appear at first glance that the institute of prescription is simply 
a matter of procedural law, it is in fact a matter of substantive law. 


2.2 — Rationale 


In order to understand this institution better, we need to reflect upon the 
Church’s threefold motivation in imposing penalties. In canon law, penalties 
are only to be imposed after the judge “has ascertained that fraternal correc- 
tion or rebuke or other means of pastoral solicitude cannot sufficiently repair 
the scandal, restore justice, reform the offender” (c. 1341). Regarding the 
reparation of scandal, F.X. Wernz notes that “with the passage of time, the 
memory of the crime fades more and more, and therefore, the harm to soci- 
ety [due to the scandal] ceases.”°* Were the Church to introduce “a criminal 
action after a long time, [it would rather cause] scandal and wonder”® than 
repair it. With respect to the restoration of justice, one recalls that both the 
accuser and the accused have rights in a penal process, and that the accused 
enjoys the favor of law.°’ As John Beal observes, however, “with the passage 


6 A. BORRAS, Commentary on Canon 1362, in Exegetical Comm, vol. IV/1, 425. See c. 1362 
$ 1. 

63 See D. Cito, “Prescription in Penal Matters,” in DUGAN, The Penal Process, 194. (=CITo, 
“Prescription”) 

64 EX. WERNZ and P. VIDAL, Jus canonicum, 7" ed., Rome, Gregorian University, 1949, 329; 
quoted in CITO, “Prescription,” 186; translation my own. 

65 Ibid. 

66 Precisely this reason was given by Archbishop Francesco Pio Tamburrino, at that time 

secretary of the Congregation for Divine Worship and the Discipline of the Sacraments, in 

a private letter. The priest in question was manifestly guilty, but the secretary reasoned that 

it was not appropriate to impose such a severe penalty in this case, given that “the scandal 

that was provoked by these actions has subsided” (CONGREGATION FOR DIVINE WORSHIP AND 

THE DISCIPLINE OF THE SACRAMENTS, private letter refusing a request for dismissal from the 

clerical state ex officio et in penam, 15 November 2002, Prot. no. 103/02/S, in WOESTMAN, 

Ecclesiastical Sanctions, 279). 

The maxim of law is favor rei. Cf. “Favorabiliores rei potius quam actores habentur” 

(Digesta, 50, 17, 125, in KRUGER, vol. 1, 871). 
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of time, potential witnesses disappear, memories dim, relevant documents 
are lost or inadvertently destroyed, alleged crime scenes are razed or reno- 
vated”%—all of which seriously jeopardize the right of defense. This right 
is very much threatened today by what Davide Cito terms “a climate of 
‘justicialism’ [which] would always and everywhere intervene despite the 
passage of time.”° Finally, it may also be the case that an offender has 
repented of his sin and has lived an exemplary life for many years. The 
institute of prescription would prevent such an individual from being pros- 
ecuted, as he has already reformed his ways—which reform is the third 
motivation for the application of canonical penalties. 


2.3 — Recent History 


As the institute of prescription with respect to cases involving clerical 
sexual abuse of minors has changed significantly over the last thirty years, 
a precise knowledge of its recent history in the U.S. is essential in order to 
apply the Norms correctly.’° Specifically, when an allegation is made, one 
must ascertain precisely when the alleged delict took place in order to deter- 
mine which law to apply. For, as canon 9 tells us, “Laws regard the future, 
not the past, unless they expressly provide for the past.” 


From the time of the coming into effect of the 1917 Code (19 May 1918) 
until the day before the coming into effect of the 1983 Code (26 November 
1983), the period of prescription for grave delicts committed by clerics with 
minors was five years, unless the offense was reserved to what was then 
called the Holy Office (Sacred Congregation for the Doctrine of the Faith 
after 15 August 1967, now simply the CDF).’! During this time—as indi- 
cated in the unpublished but privately circulated 1922 instruction Crimen 
sollicitationis, updated in 19627*—delicts committed with “pre-pubescent 
children” (14 for boys, 12 for girls) were reserved.” Given the secrecy 


68 J.P. BEAL, “Hiding in the Thickets of Law,” in America, 187, no. 10 (2002), 18. 

© Ciro, “Prescription,” 187. 

70 See CONGREGATION FOR THE DOCTRINE OF THE FAITH, historical introduction to SST, Vatican 

English translation in Origins, 40 (2010), 152-154. (=CDF, historical introduction) 

Codex iuris canonici, Pii X Pontificis Maximi iussu digestus, Benedicti Pape XV auctoritate 

promulgatus, præfatione fontium annotatione et indice analytico-alphabetico ab Em.mo 

Petro Card. Gasparri auctus, Typis polyglottis Vaticanis, 1933, c. 1703. 

72 CONGREGATION OF THE HOLY OFFICE, instruction Crimen sollicitationis, 16 March 1962, 
Rome, Typis polyglottis Vaticanis. 

3 J.P. BEAL, “The 1962 Instruction Crimen sollicitationis: Caught Red-Handed or Handed a 
Red Herring?,” in StC, 41 (2007), 204, fn. 24. (=BEAL, “1962 Instruction”) These age 
limits strike our modern ears as extremely low. It should be recalled, however, that the 
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which surrounded these cases, however, it is not known what the terms of 
prescription were. It is safe to say that they would have been at least five 
years, while some authors state that these offenses were not subject to pre- 
scription at all.” 


With the coming into effect of the 1983 code on 27 November 1983, the 
following were abrogated: “1° the Code of Canon Law promulgated in 
1917; [...] 3° any universal or particular penal laws whatsoever issued by 
the Apostolic See unless they are contained in this Code; 4° other universal 
disciplinary laws regarding matter which this Code completely reorders” 
(c. 6 § 1). In the new code, the term of prescription for offences with minors 
under 16 was five years, unless reserved to the CDF (c. 1362). Again, given 
the secrecy of the internal procedures of the CDF, it is not known precisely 
which delicts (if any) were reserved during this time, nor the terms of their 
prescription. Specifically, had CS/1962 been abrogated by the 1983 Code, or 
not? The CDF itself says that “The Code of Canon Law promulgated by 
Pope John Paul II in 1983 updated the whole discipline,” which would 
mean that CS/1962 had in fact been abrogated (c. 6 § 1, 3°, 4°). Moreover, 
the same document says that “during this period [...] no reference was made 
to the previous competence of the Holy Office over such cases.” That this 
was the understanding of the U.S. bishops during this period is clear from a 
1994 NCCB report which stated that clerics accused after “the five year 
[period] of prescription”? were not subject to canonical penalties. This inter- 
pretation is also confirmed by Bishop Juan Ignacio Arrieta, Secretary of the 


canonical age for contracting marriage was (and remains) 16 for boys, 14 for girls (CIC/1917, 
c. 1067 § 1)—ages that we would also consider extremely young. One must guard against 
judging past legislation by modern social conventions. That these same age limits were 
retained in the C/C/1983 (c. 1083) is a matter which a future revision of the Code might 
prudently address. 

14 R.E. JENKINS, “The Charter and Norms Two Years Later: Towards a Resolution of Present 
Canonical Dilemmas,” in CLSA Proceedings, 66 (2004), 127; Ciro, “Prescription,” 183- 
184, 192-193; C.J. SCICLUNA, “The Procedure and Praxis of the Congregation for the Doc- 
trine of the Faith Regarding Graviora Delicta,” in DUGAN, The Penal Process, 239 
(=SCICLUNA, “Procedure and Praxis”); RENKEN, “Norma,” 82, fn. 73. 

15 CDF, historical introduction, 153. 

76 Ibid. 

17 NCCB AD HOC COMMITTEE ON SEXUAL ABUSE, Brief History: Handling Sex Abuse Claims, 
10 March 1994, in Origins, 23 (1994), 669. The committee is here following the work of 
John Beal, articulated in several articles during this period: J.P. BEAL, “To Be or Not to Be, 
That is the Question: The Rights of the Accused in the Canonical Penal Process,” in CLSA 
Proceedings, 53 (1991), 82; idem, “Doing What One Can: Canon Law and Clerical Sexual 
Misconduct,” in The Jurist, 52 (1992), 678 (=BEAL, “Doing What One Can”); idem, “At 
the Crossroads,” 113. 
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Pontifical Council for Legislative Texts, in an article written in 2010. In his 
article, he considers a 1988 letter of then Cardinal Ratzinger (at that time 
prefect of the CDF) to Cardinal Castillo Lara (at that time president of the 
then-Pontifical Commission for the Authentic Interpretation of the Code of 
Canon Law). Referring to the year 1988, Bishop Arrieta writes that, insofar 
as “canon 6 of the code [...] had expressly abrogated all other previously 
existing penal laws [...], it was not at all evident in the normative context of 
that time which other specific crimes would fall under the penal competence 
of that dicastery.”78 The fact that Cardinal Ratzinger would request a favor 
of Cardinal Castillo Lara’s dicastery in penal matters “presupposes, there- 
fore, that juridical responsibility in [such] matters lies with ordinaries or 
religious superiors, as is indicated by the letter of the code.””” 


In any event, this ambiguous situation was partially clarified for the U.S. 
by means of a rescript granted on 25 April 1994 for five years, which set the 
terms of prescription at ten years for offenses with minors under 18, which 
would begin to run upon completion of one’s eighteenth year of age. As 
John Alesandro correctly observed at the time, “since age is an element of 
the delict itself, [such a rescript] would be prospective in nature; it could not 
be retroactive.”’! While true in general, the promulgated version of the 
rescript (in accord with c. 9) expressly provided for the past in a single case: 
“with respect to delicts already committed, a criminal action is not to be 
deemed extinguished until the minor [...] has completed the twenty-third 
year of age.”®? The rescript was extended on 4 December 1998,8 and shortly 
thereafter was incorporated into the extremely important apostolic letter Sac- 
ramentorum sanctitatis tutela on 5 November 2001.% This letter was 


78 J.J. ARRIETA, “Cardinal Ratzinger’s Influence on the Revision of the Canonical Penal Law 


System,” in Origins, 40 (2010), 496. (=ARRIETA, “Cardinal Ratzinger’s Influence”) 

7 Ibid. 

SECRETARIAT OF STATE, rescript ex Audientia concerning offenses against the Sixth Com- 

mandment committed by a cleric with a minor, 25 April 1994, in WOESTMAN, Ecclesiastical 

Sanctions, 270-271. (=Rescript/1994) 

81 J A. ALESANDRO, “Dismissal from the Clerical State in Cases of Sexual Misconduct: Recent 
Derogations,” in CLSA Proceedings, 56 (1994), 36. Msgr. Alesandro was at that time chan- 
cellor of the Diocese of Rockville Center as well as a member of the ad hoc joint commission 
which drafted the rescript, and is currently a judge-instructor for special cases in the same 
diocese. For more details, see idem, “Removal from the Clerical State for the Sexual Abuse 
of Minors,” in StC, 47 (2013), 308-310. (=ALESANDRO, “Removal from the Clerical State”) 

8&2 Rescript/1994, 271. The legality of this derogation will be considered below. 

83 SECRETARIAT OF STATE, letter extending the Rescript/1994 for ten years, 4 December 1998, 

in StC, 33 (1999), 211-212. 

JOHN PAUL II, apostolic letter motu proprio concerning graver delicts reserved to the CDF 

Sacramentorum sanctitatis tutela, 30 April 2001, in AAS, 93 (2001), 737-739, Latin original 
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important, for since the 1983 Code had abrogated previous penal laws, and 
had not specified which delicts were reserved to the CDF, “it was necessary 
to define more precisely [...] ‘the more grave delicts’ [...] for which the 
competence of the CDF remains exclusive.”*® SST/2001 set the terms of 
prescription at ten years for offenses with minors under 18, which would 
begin to run on the 18" birthday, but contained no retroactive norms, unlike 
the 1994 Rescript.*° 


2.4 — CDF Faculty 


The period of legal clarity following the promulgation of SST/2001 was 
short lived, however, for almost immediately after its promulgation there 
followed a series of faculties granted to the CDF modifying a number of its 
provisions.# While each one of these faculties merits its own study, we will 
consider only the so-called “faculty to derogate from prescription.” On 
7 November 2002, the Supreme Legislator granted the faculty to the CDF 
“to derogate from the terms of prescription on a case by case basis, at the 
motivated request of individual bishops.”’# The precise wording of this fac- 
ulty is important, for, as Charles Renati observes, “the faculty, often mis- 
translated and misstated, did not give [the] CDF the power to dispense from 
the law of prescription itself, but only to set aside the [terms] of prescrip- 
tion”® on a case by case basis. 


What does this faculty mean? In the first place, the canonical institute of 
prescription must be clearly distinguished from the civil law institute known 


with English translation in WOESTMAN, Ecclesiastical Sanctions, 300-309. Although signed 

on 30 April 2001, SST/2001 was not published in the AAS until 5 November 2001, on which 

very day it came into effect. Cf. T.J. GREEN, “Clerical Sexual Abuse of Minors: Some 

Canonical Reflections,” in The Jurist, 63 (2003), 372 (=GREEN, “Clerical Sexual Abuse”); 

CLSA, Revised Guide, 18-19. Green says that SST/2001 came into effect on 5 February 

2002, whereas the Revised Guide gives 30 April 2001 as the date; it would appear that both 

are mistaken. 

SST/2001, 301. The use of the word “remains” (manet) here makes logical sense only if 

CS/1962 had not been abrogated—but it was. It seems this text should have read “is now 

exclusive.” Again, on this point, see ARRIETA, “Cardinal Ratzinger’s Influence,” 498. 

86 SST/2001, arts. 4-5, 304-305. Note that the articles on prescription are in the section of the 
document which contains substantive norms, not procedural ones. 

87 See WOESTMAN, Ecclesiastical Sanctions, 314-316. 

88 WoESTMAN, Ecclesiastical Sanctions, 314; emphasis added, translation my own. The Italian 

runs “[...] di derogare ai termini della prescrizione, caso per caso, su motivata domanda 

dei singoli Vescovi.” 

C.G. RENATI, “Prescription and Derogation from Prescription in Sexual Abuse of Minor 

Cases,” in The Jurist, 67 (2007), 505. (=RENATI, “Prescription and Derogation”) 


85 


89 


DUE PROCESS OF LAW AND THE USCCB ESSENTIAL NORMS 71 


in the U.S. as a “statute of limitation.” While they bear a certain resemblance 
to one another, they cannot be simply equated. Specifically, they differ as to 
the effect they have upon a criminal action. In U.S. civil law, “A statute of 
limitation is regarded as barring, or running against, the remedy to which it 
applies, and not as extinguishing, or even impairing, the right, obligation or 
cause of action.” Therefore, after the time limit of a particular statute has 
expired, the “civil action itself exists and continues independently”?! of that 
statute; the U.S. statute does not extinguish it. But this is precisely what the 
canonical institute of prescription does—it extinguishes the action, whether 
contentious (“civil”) or criminal: “an action is extinguished [extinguitur] by 
prescription” (c. 1492 § 1); “a criminal action is extinguished [extinguitur] 
by prescription” (c. 1362 § 1). That is to say, “when the time period of 
prescription has run and reached its terminus, the very cause of action itself 
is extinguished. It no longer exists.” 


What are we to make, therefore, of the above-mentioned faculty of the 
CDF? Renati reasons thus: “If a criminal action has been extinguished by 
the running of its prescription time period and no longer exists, it can no 
longer be subject to any prescription and, a fortiori, cannot be subject to any 
derogation from prescription.”” Although Ronny Jenkins vaguely dismisses 
“many of his claims” as weak with a one-sentence footnote,” Renati is by 
no means alone. Thomas Green agrees that both civil and canonical institutes 
“bar legal actions after a certain period of time; yet [...] a statute [of limit- 
ation] merely bars an action, whereas prescription creates or extinguishes a 
right or obligation. [A] ‘dispensation’ [from prescription] would undercut 
vested rights in all circumstances.”® Ladislas Orsy is simply incredulous: 


Such a power is novel: to dispense from, or to “annul” a prescription is an 
unheard of act in Roman law tradition, where the roots of canon law are 
[....] Statutes of limitations merely bar actions; prescriptions create or 


W. Mack and D.J. Kiser (eds.), Corpus Juris Secundum: A Complete Restatement of the 
Entire American Law as Developed by All Reported Cases, Eagan, MN, Thomson/West, 
1936, 36; emphasis added. 

91 RENATI, “Prescription and Derogation,” 506. 

Ibid. Canon 1702 of the 1917 Code uses the verb perimitur, but as both perimitur and 
extinguitur can mean “‘is killed, destroyed, extinguished,” depending on the context, it 
would seem that no shift in meaning has occurred. Both Codes express the same idea: after 
the terms of prescription have run, there is no longer any action, for it has ceased to exist. 
%3 Tbid., 507. 

R.E. JENKINS, “Nulla lex satis commoda omnibus est: The Implementations of the Penal 
Law of the 1983 Codex Iuris Canonici in Light of Four Principles of Modern Legal Codi- 
fication,” in The Jurist, 69 (2009), 624, fn. 29. (=JENKINS, “Nulla lex”) 

95 GREEN, “Clerical Sexual Abuse,” 417; emphasis added. 
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extinguish the rights and obligations themselves. Hence, dispensation from 
a statute of limitations is conceivable; dispensation from the rights and dut- 
ies created by prescription does not make sense. Apart from undermining 
genuine “vested rights” in all circumstances, in criminal law it would be 
equivalent to retroactive legislation: it would recreate an extinguished crime 
and destroy an acquired innocence.” 


Retroactive penal laws are prohibited, according to the maxim of law nulla 
pena sine lege. Aly Mokhtar writes that this maxim 


[...] is at the very heart of many constitutions [and] domestic codes[,] and 
has also been included in most of the human rights [documents] as one of 
the basic rights and as a self-evident principle of justice. The maxim [...] 
includes the prohibition against ex post facto criminal laws and its derivative 
rule of non-retroactive application of criminal laws [...].°7 


This maxim was elegantly expressed in the famous 1948 Universal Dec- 
laration of Human Rights, a declaration praised by John XXIIL:% “No one 
shall be held guilty of any penal offence on account of any act or omission 
which did not constitute a penal offence, under national or international 
law, at the time when it was committed. Nor shall a heavier penalty be 
imposed than the one that was applicable at the time the penal offence was 
committed. ”?? 


From the canonical standpoint, Boccafola observes that “to dispense or 
derogate from the period of prescription appears completely incompatible 
with the universal law expressed in c. 1313 $ 1,” 1% which reads: “If a law 
is changed after a delict has been committed, the law more favorable to the 


% LM. Orsy, “Bishops? Norms: Commentary and Evaluation,” in Boston College Law 


Review, 44 (2002-2003), 1015-1016. Örsy provides an example from Roman law in fn. 51: 
“In the Roman law tradition in matters of property, prescription may create ownership. Who- 
ever heard of a dispensation from, or the annulment of, a legitimately acquired and fully 
vested ownership?” 

9 A. MOKHTAR, “Nullum Crimen, Nulla Pena Sine Lege: Aspects and Prospects,” in Statute 
Law Review, 26 (2005), 41. (=MOKkHTAR, “Nullum Crimen, Nulla Pæna”) 

°8 JOHN XXIII, encyclical letter Pacem in terris, 11 April 1963, 295-296, in AAS, 55 (1963), 
257-304, English translation in The Pope Speaks, vol. 9, Huntington, Indiana, Our Sunday 
Visitor, 1963. 

9 UDHR, art. 11 (2). Almost identical language was used in UNITED NATIONS GENERAL ASSEM- 
BLY, International Covenant on Civil and Political Rights, 16 December 1966, art. 15, 177, 
vol. 999. (=UNGA, International Covenant) See also “Article 7 of the European Convention 
for the Protection of Human Rights and Fundamental Freedoms; Article 9 of the American 
Convention on Human Rights; Article 7 (2) of the African Charter on Human and Peoples’ 
Rights; Article 49 (1, 2) of the Charter of Fundamental Rights of the European Union” 
(MOKHTAR, “Nullum Crimen, Nulla Pena,” 47, fn. 30). 

100 BoccaFoLa, “Special Penal Norms,” 270; see JENKINS, “Nulla lex,” 630, fn. 43. 
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accused is to be applied.” He notes that this principle is also recognized by 

the U.S. Supreme Court. 
In some actual cases of [...] priests accused of the sexual abuse of minors 
in the state of California, the criminal law statute of limitations had expired. 
The State legislature, in order to punish those individuals, extended the per- 
iod for prosecuting the crimes. When one of the cases was appealed, the 
United States Supreme Court dismissed the case, declaring that the action of 
the California State Legislature created an unjust ex post facto law, which is 
contrary to the Constitution of United States. The highest United States 
Court thus recognized that it was against natural justice to modify a law for 
the purpose of punishing persons no longer able to be prosecuted on the 
basis of the law existing at the time of the delict. One must then ask: if the 
period a crime might be prosecuted is extended post factum [...] does this 
not constitute an unfavorable change of the law for the accused? Do not 
c. 1313 § 1 and natural justice prohibit such? 1%! 


If ex post facto laws are indeed against the natural law, then we have also 
to apply the rule of law which states that “Things forbidden by the natural 
law are confirmed by no law.”!” Cito concludes his analysis by remarking 
sadly, “Personally, I do not know how to reconcile the guiding principles 
of the penal system in force with such a faculty that [seemingly] permits 
the retroactive application in a single case of a norm unfavorable to the 
accused.”1% Not only is such a faculty “not easily reconciled with the 
principle favor rei,” it is open to “a possible arbitrary exercise of judicial 
power.” 104 

There is, however, a way to interpret the CDF’s faculty such as to avoid 
these pitfalls. Because of the serious objections stated above, Renati con- 
cludes that the CDF’s faculty “can apply only to a case [...] for which 
prescription is still running.” ! For example, let us say that during the pre- 
liminary investigation of a credible accusation, the diocesan bishop realizes 
that prescription is about to extinguish any possible action against the 
accused. If the diocesan bishop thinks it prudent, he may then petition the 
CDF to grant a derogation from the terms of prescription in this particular 
case, which derogation “would prevent the [criminal action] from being 


101 BoccAFOLA, “Special Penal Norms,” 270-271. 

“Que rerum natura prohibentur, nulla lege confirmata sunt” (Digesta, 50, 17, 188, in 
KRÜGER, vol. 1, 873); translation my own. 

103 Crro, “Prescription,” 201. 

“T...] no fácilmente conciliable con el principio del favor rei [....] Además [...] podria 
insinuar un posible ejercicio arbitrario de la potestad judicial” (D. Ciro, “Las nuevas normas 
sobre los delicta graviora,” in Jus Canonicum, 50 [2010], 655); translation my own. 

105 RENATI, “Prescription and Derogation,” 507. 
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extinguished.” !° If, however, the diocesan bishop should discover that the 
terms of prescription have already run out, there is no possibility of prosecut- 
ing a criminal action. Again, in Renati’s view, “the faculty to derogate from 
the prescription time limits does not include the faculty to resurrect an action 
which has been extinguished by the very operation of prescription law.” 1% 
Although the CDF has in fact granted derogations in cases where the terms 
of prescription have already run, Renati considers such actions to be beyond 
the competence of the CDF, with the result that any canonical processes 
arising from such derogations are “unlawful, invalid, and null.”!° This is a 
most serious claim, which needs further consideration and clarification from 
the competent authority. 


2.5 — Ius vigens 


Keeping all of the above in mind, we are now able to consider Norm 8A. 
The 2002 version reads: “If the case would otherwise be barred by prescrip- 
tion, because sexual abuse of a minor is a grave offense, the bishop/eparch 
[sic] shall apply to the Congregation for the Doctrine of the Faith for a dis- 
pensation from the prescription, while indicating appropriate pastoral rea- 
sons.” 1% Three changes were made in the 2006 version: “If the case would 
otherwise be barred by prescription, because sexual abuse of a minor is a 
grave offense, the bishop/eparch [sic] may apply to the Congregation for the 
Doctrine of the Faith for a derogation from the prescription, while indicating 
relevant grave reasons.” {10 The reasons for the changes are as follows. In 
the first place, it is clarified that the diocesan bishop is in no way bound to 
request a derogation from the terms of prescription but may exercise his own 
prudent judgment in the matter. Secondly, as we saw above, the CDF’s spe- 
cial faculty authorizes that congregation to derogate from the terms of pre- 
scription in individual cases, not to dispense from the law of prescription 
itself. This confusion perhaps reflects the haste with which the Norms/2002 
were drafted. Thirdly, such a request is to be made for “relevant grave rea- 
sons”—which are objective by nature—rather than vague “appropriate pas- 
toral reasons”—which could encompass almost any subjective criteria. We 
recall that the original grant of the faculty to the CDF referred to a “motivata 
domanda,” or “motivated request.” In canon law, a “motivated request” is 


106 Ibid. 

107 Tbid., 508. 

108 Tbid. See the above discussion of legality. 
10 Norms/2002, 352; emphasis added. 

110 Norms/2006, 27; emphasis added. 
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one which sets forth “the reasons or motives [objectively founded] in law 
and in fact” (c. 1611, 3°), on the basis of which the request is made. Syn- 
thesizing the two texts, then, the motivated request required by Norm 8A 
must indicate relevant grave reasons which are objectively founded in law 
and in fact. 


Such was the law in force in the United States until 2 October 2010, when 
a rescript ex Audientia published by the CDF modified the norms of SS7/2001.11! 
The terms of prescription for graviora delicta committed by a cleric with a 
minor under 18 years old were raised to twenty years, beginning to run “from 
the day on which a minor completes his 18" year of age” (art. 7 § 2). Article 7 
§ 1 notes that the “right of the Congregation for the Doctrine of the Faith to 
derogate from prescription in individual cases” is still in force. As already 
noted, this faculty enables the CDF to derogate from the terms of prescription 
on a case by case basis, not to dispense from the law of prescription itself. 


3 — Right of Defense 


This study turns now from a consideration of one aspect pertaining to 
substantive law (the institute of prescription) affected by the Norms to a 
consideration of one aspect pertaining to both procedural law and the natural 
law—the right of defense. We will consider three aspects: 1) its foundation 
in the natural law; 2) the presumption of innocence; 3) the contradictorium. 


3.1 — Natural Law 


Twentieth century jurisprudence of the Roman Rota and the Apostolic 
Signatura is replete with references to the right of defense pertaining to the 
natural law. To quote but three sources among many: “The right of defense 
[...] is given to a person by the law of nature; ”!!? “the right of defense is 


111 CONGREGATION FOR THE DOCTRINE OF THE FAITH, rescript ex Audientia modifying SST/2001, 
21 May 2010, in AAS, 102 (2010), 419-430, Vatican English translation in Origins, 40 
(2010), 147-152. Although signed on 21 May 2010, the revised norms were not published 
in the AAS until 2 July 2010, and therefore did not come into effect for three months, as no 
other period was established and it does not seem evident that the “very nature of the mat- 
ter” (c. 8 § 1) requires otherwise. 

TRIBUNAL OF THE ROMAN Rota, c. MORI, 16 June 1910, Latin original with English trans- 
lation in W.L. DANIEL (ed.), Ministerium lustitiæ: Jurisprudence of the Supreme Tribunal 
of the Apostolic Signatura: official Latin with English translation, Gratianus Series, 
Montréal, Wilson & Lafleur, 2011, 51. (=DANIEL, Ministerium lustitiæ) 
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clearly of the natural law and, as the Rota often has upheld [...] is always in 
force;”!'? “The right of self-defence [is] established by the law of nature 
itself.” 14 Further, this right “consists of the concrete and practical grant not 
only of an abstract right or of the mere possibility to defend oneself, but also 
of the [...] possibility of actually exercising one’s right [...].”!!° The United 
Nations formulated this principle as follows: “Everyone charged with a 
penal offence has the right to be presumed innocent until proved guilty 
according to law in a public trial at which he has had all the guarantees 
necessary for his defense.” !!® 


These expressions have ancient roots, as Kenneth Pennington has help- 
fully pointed out. Pope Paul HI wrote in 1535 that “the right of defense, 
which is of the natural law, is to be taken away from no one.”!!” Penning- 
ton claims that the French canonist Johannes Monachus (d. 1313) was the 
first to articulate the maxim “innocent until proven guilty,” !!8 although 
nearly identical expressions are found in Gratian. Gratian quotes Pope St. 
Nicholas I (d. 867): “not the one who is accused is considered guilty 
immediately, but the one who is clearly proven to be guilty.” 1° St. Nicho- 
las himself cites as his authority a letter of St. Jerome containing the 
maxim, “judge no man before hearing him,”!”° an apparent conflation of 


113 Idem, c. MANNUCCI, 27 February 1930, in SRR Dec, 22 (1930), no. 4. The entire sentence 
runs: “Nullitas vero sententiæ ob illegitime denegatum ius defensionis, manifesto iuris 
naturalis est, atque, ut pluries vel post datum Codicem, Rota sancivit (Treviren., 7 Feb- 
ruary 1913 [SRR Dec, 5, 118]; Luganen., 5 March 1915 [SRR Dec, 7, 73]), semper oper- 
atur [...].” 

114 SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, C. SABATTANI, 17 January 1987, Latin 
original with English translation in DANIEL, Ministerium lustitiæ, 52. (=STAS, c. SABATTANI) 
For eleven similar references spanning the years 1919-1986, see the 1991 article of now- 
Msgr. Grzegorz Erlebach, Prelate Auditor of the Roman Rota (1997- ), G. ERLEBACH, La 
nullita della sentenza giudiziale “ob ius defensionis denegatum” nella giurisprudenza 
rotale, Studi giuridici, Libreria editrice Vaticana, 1991, 127, fn. 196. For a similar number 
of references spanning the years 1978-2006, see J. CANOSA, “La eficacia del derecho divino 
en la justicia administrativa en la iglesia,” in Jus Canonicum, 49 (2009), 551, fn. 8. 

15 STAS, c. SABATTANI, no. 13, 52, emphasis added. 

"6 UDHR, art. 11 (1). 

117 “Nos, volentes nemini defensionis munus, quo de iure nature est, tolli [...].” Quoted in 

K. PENNINGTON, “Innocent until Proven Guilty: The Origins of a Legal Maxim,” in DUGAN, 

The Penal Process, 60. (=PENNINGTON, “Innocent until Proven Guilty”) 

“[...] quilibet presumitur innocens nisi probetur nocens” (ibid., 56 and fn. 24). For more 

details, see idem, The Prince and the Law, 1200-1600: Sovereignty and Rights in the West- 

ern Legal Tradition, Berkeley, University of California Press, 1993, 156-157. 

“[...] non statim qui accusatur reus est, sed qui convincitur criminosus” (C. 15, q. 8, c. 5, 

in FRIEDBERG, vol. 2, 761). 

“Prius, quam audias, ne iudicaveris quemquam” (ibid., 760-761). 
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Ecclesiasticus 11:7-8.'7! In another place, Gratian quotes St. Augustine of 
Hippo (d. 430) to the same effect: “We are not able to pronounce a sen- 
tence against anyone, unless he is convicted or freely confesses.” !”? Again, 
quoting Pope St. Gregory the Great (d. 604): “We refuse to condemn any- 
one without a trial.” !# Pennington concludes his study with the forceful 
assertion that “no one, absolutely no one can be denied a trial under any 
circumstances.” !*4 


As these rights stem from the natural law, they are “inderogabile,”!* 
unable to be dispensed by any human power—even that of the pope.!*° John 
Paul II, in his allocution to the Roman Rota in the great Jubilee Year, wrote: 
“The Roman Pontiff, in fact, has the sacra potestas to teach the truth of the 
Gospel, administer the sacraments and pastorally govern the Church in the 
name and with the authority of Christ, but this power does not include in se 
any power over the divine law, natural or positive.” 27 Indeed, “if a party is 
in fact denied the exercise of the right of self-defence [...] it must be main- 
tained that the [process] suffers from the nullity established by the natural 
law itself.” In our present antinomian culture, procedural law has fallen 
upon hard times, and is commonly disregarded or outright reviled. In the 
absence of law, however, the administration of justice becomes arbitrary— 


The Stuttgart Vulgate reads “priusquam interroges ne vituperes quemquam [...] priusquam 
audias ne respondeas verbum” (B. FISCHER and R. WEBER [eds.], Biblia sacra: iuxta Vul- 
gatam versionem, 4" corrected ed., Stuttgart, Deutsche Bibelgesellschaft, 1994, 1042). 
“Nos in quemquam sententiam ferre non possumus, nisi aut convictum, aut sponte confes- 
sum” (C. 2, q. 1, c. 1, in FRIEDBERG, vol. 2, 438). 

“Sicut sine iudicio quemquam nolumus condempnari” (C. 2, q. 1, c. 3, in ibid., 439). 

124 PENNINGTON, “Innocent until Proven Guilty,” 65. 

125 SUPREME TRIBUNAL OF THE APOSTOLIC SIGNATURA, circular letter regarding the protection of 
the right of defence, 14 November 2002, Italian original with English translation in DANIEL, 
Ministerium lustitiæ, 751. (=STAS, circular letter) 

Medieval writers are fond of pointing out in this connection that God gave even the serpent 
the right to defend himself in the Garden. Cf. the famous maxim of William Durandus (d. 
1296): “Abbas non privabit eum defensione, que [...] etiam diabolo, si in iudicio adesset, 
non negaretur” (Speculum iudiciale, I, i, 5; quoted in J. LLOBELL, “The Balance of the 
Interests of Victims and the Rights of the Accused: The Right to Equal Process,” in DUGAN, 
The Penal Process, 69. (=LLOBELL, “Balance of Interests”) 

“Tl Romano Pontefice, infatti, ha la sacra potestas di insegnare la verita del Vangelo, 
amministrare i sacramenti e governare pastoralmente la Chiesa in nome e con l’autorità di 
Cristo, ma tale potestà non include in sé alcun potere sulla Legge divina naturale o positiva” 
(JOHN PAUL II, allocution to the Roman Rota, 21 January 2000, no. 8, in AAS, 92 [2000], 
350-355, English translation in W.H. WOESTMAN, Papal Allocutions to the Roman Rota, 
1939-2011, Ottawa, Faculty of Canon Law, Saint Paul University, 2011, 258 [=WOESTMAN, 
Papal Allocutions]); translation slightly modified. 

128 STAS, c. SABATTANI, no. 13, 52. 
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but in the Church, this cannot be, “since this is prohibited by natural law as 
well as by divine positive law and by ecclesiastical law itself. The rights of 
each member of Christ’s faithful must be acknowledged and protected.” 12? 
Moreover, procedural law “must not be considered an obstacle for the pur- 
suit of truth, [but rather is] the tested method for the investigation of the 
truth.” °° In this study, we will consider only two essential aspects of the 
right of self-defense—the presumption of innocence and the right to some 
form of exchange (contradictorium), whether judicial or administrative. 


3.2 — Presumption of Innocence 


Do the Norms presume the innocence of the accused? The word “innocent” 
and its derivatives occur nowhere in the Norms/2002—in fact, they presume 
the opposite.!?! Norm 13 had read: “When an accusation has proved to be 
unfounded, every step possible will be taken to restore the good name of the 
person falsely accused.” This promise, coming at the end of a document which 
effectively requires the accused to prove his own innocence, is hardly reassur- 
ing. The 2006 version now reads: “When an accusation has been shown to be 
unfounded, every step possible will be taken to restore the good name of the 
person falsely accused.” While an improvement, the maxim of law “innocent 
until proven guilty” requires that the burden of proof be placed upon the 
accuser, not the accused. The 2006 version also added the following sentence 
to norm 6: “During the investigation, the accused enjoys the presumption of 
innocence, and all appropriate steps shall be taken to protect his reputation.” 
It would be more helpful if these nebulous phrases (“every step possible”; and 
“all appropriate steps”) were replaced with some concrete provisions. 


3.3 — Contradictorium 


Do the Norms protect the accused’s right to some form of contradictor- 
ium? To answer this question, we need some background. In terms of 


129 SyNoD OF BISHOPS, Principia que Codicis iuris canonici recognitionem dirigant, 7 October 
1967, no. 6, in Communicationes, 1 (1969), 77-85 (=SYNOD OF BISHOPS, Principia), English 
translation in DANIEL, “Principle of Legality,” 40. 

130 STAS, circular letter, 3°, 751. 

131 The word “innocent” and its derivatives are also absent from SST (both versions), although 
a later circular letter states that “the accused cleric is presumed innocent until the contrary 
is proven” (CONGREGATION FOR THE DOCTRINE OF THE FAITH, circular letter to assist episco- 
pal conferences in developing guidelines for dealing with cases of sexual abuse of minors 
by clerics, 3 May 2011, I, d, 3, in AAS, 103 [2011], 406-412, English translation of Italian 
original in Origins, 41 [2011], 42. (=CDF, circular letter]) 
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procedural law, we recall that art. 17 of SST/2001 had specified: “The more 
grave delicts reserved to the Congregation for the Doctrine of the Faith may 
only be tried in a judicial process.”!** In addition, the prefect had been 
instructed to constitute a Turnus of three or five judges to try the case 
(art. 18). These articles reflect the Code’s reservation of cases meriting the 
imposition of the perpetual expiatory penalty of dismissal from the clerical 
state (c. 1336 § 1, 5°) to a collegiate tribunal of three judges (c. 1425 § 1). 
More generally, the Code specifies that although some penalties “can be 
imposed or declared by extrajudicial decree” (c. 1342 § 1), “perpetual pen- 
alties cannot” (c. 1342 § 2). The prescripts of these canons are respected by 
norms 6 and 8, which refer to the ordinary judicial penal process. 


3.3.1 — Dismissal ex officio 


Norm 10, however, states: “In exceptional cases, the bishop/eparch [sic] 
may request of the Holy Father the dismissal of the priest or deacon from 
the clerical state ex officio, even without the consent of the priest or deacon.” 
Several observations are in order here. In the first place, although the pope 
is legally competent to dismiss a cleric ex officio, he is still bound to observe 
the precepts of the natural law in doing so: the cleric must have “the concrete 
possibility to exercise [his] right”!*? of defense. If a cleric is in fact denied 
this right, any decree or sentence suffers from the nullity established by the 
natural law itself.'**+ If, however, after due process of law the accused is 
found guilty, then, indeed, he may be dismissed from the clerical state, even 
without his consent. Secondly, to relegate a matter of such grave importance 
to a purely administrative process is deeply troubling.'*> Indeed, some mem- 
bers of the Commission for the Revision of the Code (CRC) openly admitted 
that “the dismissal ex officio [...] can give rise to abuse,” and the Secre- 
tary of the Commission observed that “the protection of [fundamental] 
human rights cannot be left to discretion in the administrative field.” 137 


13: 


o 


SST/2001, 307. 

STAS, c. SABATTANI, no. 13, 52. 

Ibid. Cf. canon 1620: “A sentence suffers from the defect of irremediable nullity if [...] 7° 
the right of defense was denied to one or the other party.” 

135 See R.G.W. HUYSMANS, “The Inquisition for Which the Pope Did Not Ask for Forgiveness,” 
in The Jurist, 66 (2006), 479-482. (=HUYSMANS, “The Inquisition”) 

“La dimissione ex officio [...] può dare adito ad abusi” (COMMISSION FOR THE REVISION OF 
THE CODE, schema canonum libri II “De Populo Dei”, 17 January 1980, 87, in Communi- 
cationes, 14 [1982], 85-87; translation my own. (=CRC, schema) 

“[...] la tutela dei diritti dell’uomo no può essere lasciata alla discrezionalità nell’ambito 
amministrativo” (ibid.); translation my own. 
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Sadly, these insights of the CRC have been obscured in recent years. Five 
years before the publication of the Norms/2002, John Paul II had already 
granted the request of the Congregation for the Evangelization of Peoples “to 
be allowed to submit [cases concerning the grave delicts described in 
canon 1395] directly” !** to the Roman Pontiff, who would then personally 
judge whether or not to dismiss the priest from the clerical state ex officio et 
in penam. This faculty was an emergency measure which was to be applied 
only in cases where the territory in question had no regularly-functioning 
ecclesiastical tribunal.'*° Moreover, the request for the application of this fac- 
ulty had to demonstrate that the accused cleric had “already been legitimately 
suspended [c. 1333] for a suitable period of time; [had already had an expia- 
tory penalty imposed] of residing in another place [(c. 1336 § 1, 1°); had] given 
no sign of reforming, but persist[ed] in the offence; [and had] obstinately 
refused to seek resignation from the clerical state” '*° (c. 290, 3°). Clearly, these 
criteria were established in order to guard against the abuse of administrative 
power in such cases. 


Limiting criteria were also established when a similar faculty was 
extended to the Congregation for Divine Worship and the Discipline of the 
Sacraments in 1998.'4! In these cases, the ordinary had to 


[...] give a complete explanation of the case, including the reasons why [it 
was impossible] to use the ordinary, judicial, penal process; [had to pro- 
vide copies of several letters] to the priest in question asking him [to seek 
this dismissal himself; had to give evidence that the priest had been asked] 
to provide [...] a written defense of himself and of his actions, as well as 
his reasons for refusing to petition for return to the lay state; [had to pro- 
vide] a copy of the sentence(s) of conviction of the civil law tribunal(s).!4? 


A subsequent private letter from the same congregation raised the bar even 
higher, requiring that the priest in question must have “definitively 
rejected”? seeking laicization himself; that “it would be at least morally 


138 CONGREGATION FOR THE EVANGELIZATION OF PEOPLES, private letter concerning dismissal 
from the clerical state ex officio et in penam, 3 June 1997, Prot. no. 2154/97, in WOESTMAN, 
Ecclesiastical Sanctions, 275. 

139 Thid. 

140 Thid. 

141 CONGREGATION FOR DIVINE WORSHIP AND THE DISCIPLINE OF THE SACRAMENTS, private letter 
# 1 concerning dismissal from the clerical state ex officio et in penam, 11 November 1998, 
Prot. no. 2169/98, in WOESTMAN, Ecclesiastical Sanctions, 274. 

142 Ibid. 

143 CONGREGATION FOR DIVINE WORSHIP AND THE DISCIPLINE OF THE SACRAMENTS, private letter 
# 2 concerning dismissal from the clerical state ex officio et in penam, 21 October 2002, 
Prot. no. 1890/02/S, in WOESTMAN, Ecclesiastical Sanctions, 272. 
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impossible to conduct a judicial trial; [that] moral certitude [based upon] 
documentary evidence [...] together with the testimony of at least two or 
three witnesses”!** had been reached.l# As with the faculty granted to the 
Congregation for the Evangelization of Peoples, these criteria guard against 
the abuse of administrative power. 


Somewhat curiously, a similar faculty was not extended at this time to 
the Congregation for the Doctrine of the Faith—even though Cardinal 
Ratzinger was strongly pressing for it!*°—nor was it extended at the time 
of SST/2001, although this would have been the logical time to do so.!#7 It 
was, however, finally extended in a rescript dated 7 February 2003 which 
reads: 


The faculty is granted to the CDF to dispense from art. 17 [of SST/2001] in 
those grave and clear cases which, according to the judgment of the Particu- 
lar Congress of the CDF: a) may be referred directly to the Holy Father for 
the dismissal ex officio; or b) may be treated according to the abbreviated 
{administrative penal process] of canon 1720 by the ordinary who, if he is 
of a mind to proceed to the dismissal of the accused, must petition the CDF 
to impose that penalty by decree. !48 


Unfortunately, this faculty included none of the limiting criteria found in the 
earlier faculties. Instead of the many safeguards present in penal law for the 
protection of the rights of the accused, we have the assurance of the Promoter 
of Justice of the CDF (at that time, then Msgr. Charles Scicluna) that this 
faculty “is reserved for particularly grave cases in which the guilt of the cleric 
is beyond doubt and well documented.” 4 This statement is reminiscent of the 
former procedures of the Holy Office of the Inquisition, as well as the suspensio 


144 Ibid. 

* For a classic presentation of moral certainty, see Prus XII, allocution to the Roman Rota, 
1 October 1942, in AAS, 34 (1942), 338-343, English translation in WOESTMAN, Papal 
Allocutions, 17-22. 

146 See ARRIETA, “Cardinal Ratzinger’s Influence.” 

Cito remarks, “if there was no room in [SST/2001] for the administrative process [of dis- 

missal], still less was there any for the dismissal ex officio” (D. Crro, “La pérdida del estado 

clerical ex officio ante las actuales urgencias pastorales,” in Jus Canonicum, 51 [2011], 86); 

translation my own. 

CONGREGATION FOR THE DOCTRINE OF THE FAITH, rescript ex Audientia granting three facul- 

ties to the CDF regarding SST/2001, 7 February 2003, Italian original with English trans- 

lation in WOESTMAN, Ecclesiastical Sanctions, 315; translation my own. Although the 

Norms (10) instruct the bishop to approach the Holy Father directly for the dismissal ex 

officio, the principles of legality and subsidiarity require that the CDF be approached first, 

as is clear from this rescript. 

ScICLUNA, “Procedure and Praxis,” 241. 
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ex informata conscientia of the 1917 Code (cc. 2186-2194).!5° Sadly, this fac- 
ulty was incorporated into article 21 of SST/2010. 


§ 1. The more grave delicts reserved to the Congregation for the Doctrine 
of the Faith are to be tried in a judicial process. 


§ 2. However, the Congregation for the Doctrine of the Faith may: 


1° Decide, in individual cases, ex officio or when requested by the 
ordinary or hierarch, to proceed by extra-judicial decree, as provided 
in Canon 1720 of the Code of Canon Law and Canon 1486 of the 
Code of Canons of the Eastern Churches. However, perpetual expia- 
tory penalties may only be imposed by mandate of the Congregation 
for the Doctrine of the Faith. 


2° Present the most grave cases to the decision of the Roman pontiff 
with regard to dismissal from the clerical state or deposition, together 
with dispensation from the law of celibacy, when it is manifestly 
evident that the delict was committed and after having given the 
[accused] the possibility of defending himself. $! 


In Cardinal Grocholewski’s opinion, these faculties were a “strong regres- 
sion”? for fundamental human rights. Those who defend these faculties 
argue that the judicial penal process (which remains normative) is simply too 
complicated to put into practice, and that the other processes should become 
normative in law, since they are already normative in fact. Archbishop Franz 
Daneels responds to this argument with the following three points: 


[1] Even in the administrative process, one can never prescind from the 
need to reach moral certainty and to respect the right of defense, 
which has its foundations in natural law. 


[2] [If the personnel necessary to conduct a judicial penal process are 
lacking,] it is improbable that [...] an administrative penal process 
could be carried out in keeping with the requirements of the law. 


150 See HUYSMANS, “The Inquisition,” 472-478. 

15! The Latin of the final clause reads “data reo facultate sese defendendi,” which the Vatican 
English translation renders as “after having given the guilty party the possibility of defending 
himself” (emphasis added). “Reus” can mean “guilty” or “accused” depending on the con- 
text, but one of the essential conditions of the right of defense is the presumption of innocence. 
The self-defense of a party already considered guilty could only be of use in establishing 
mitigating circumstances in order to lessen the penalty. But what if the accused maintains his 
innocence, even in the face of a civil conviction, as in the famous case of Fr. Gordon MacRae? 
Z. GROCHOLEWSKI, “Presentazione,” in Z. SUCHECKI (ed.), Il processo penale canonico, 
24 ed., Rome, Lateran University Press, 2003, 7; cited in LLOBELL, “Balance of Interests,” 
95. The Cardinal was Secretary (1982-1998) and then Prefect (1998-1999) of the Apostolic 
Signatura. 
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[3] One can hardly understand how it would be possible to gather the 
necessary proofs in an administrative penal process if it would not be 
possible in a judicial process. !5° 


The ius vigens, then, provides for three different possibilities, ranked in 
descending order of preference: judicial penal process (normative), admin- 
istrative penal process (exceptional), special process of dismissal ex offi- 
cio (extraordinarily exceptional). Each process must presume the inno- 
cence of the accused and provide for at least the possibility of some sort 
of exchange. 


3.3.2 — Preliminary Investigation 


A complete treatment of this exchange being beyond the scope of this 
study, we shall consider briefly only the first step of this process, the prelim- 
inary investigation. While the following remarks certainly apply to both 
penal processes found in the Code (cc. 1717-1731), it is unknown if they 
apply also to the special process of dismissal ex officio, as those procedural 
norms are unpublished.!™4 


Whichever process is followed, it must begin with some form of prelim- 
inary investigation, unless on account of special circumstances “such an 
inquiry seems entirely superfluous” (c. 1717 § 1). Even if it seems entirely 
superfluous, before an ordinary can refer the case to the CDF, he must issue 
a singular administrative decree (cc. 1718, 1719). Insofar as canon 50 
requires an ordinary, “before issuing a singular decree [...] to hear those 
whose rights can be injured,” it is “absolutely necessary that the cleric be 
heard” !$ at this time. In addition to canon law, even “the natural laws of 
justice suggest [that] some form of contradictorio [sic] should take place” !56 
during this time. 


153 F, DANEELS, “The Administrative Imposition of Penalties and the Judicial Review of Their 
Legitimacy,” in DUGAN, The Penal Process, 252. (=DANEELS, “The Administrative Impos- 
ition of Penalties”) Archbishop Daneels has been Secretary of the Apostolic Signatura since 
12 April 2008. 

For some of the difficulties inherent in secret processes, see BEAL, “1962 Instruction,” 227- 

235. 

155 PR. LaGGEs, “The Penal Process: The Preliminary Investigation of the Essential Norms of 
the United States,” in StC, 38 (2004), 395 (=LAGGEs, “Penal Process”); cf. RENKEN, 
“Norme,” 98, fn. 98; T.J. GREEN, “CDF Circular Letter on Episcopal Conference Guide- 
lines for Cases of Clerical Sexual Abuse of Minors: Some Initial Observations,” in The 
Jurist, 73 (2013), 165, 174. 

156 LAGGES, “Penal Process,” 394; emphasis added. 
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Is this natural and canonical right protected by the special procedural 
norms of the CDF? Judging by the 2011 circular letter from the same con- 
gregation, it would appear not. 

Unless there are serious contrary indications, before a case is referred to the 
Congregation for the Doctrine of the Faith, the accused cleric should be 
informed of the accusation that has been made and given the opportunity to 
respond to it. The prudence of the bishop will determine what information 
will be communicated to the accused in the course of the preliminary inves- 
tigation. $7 


As just quoted, the Origins English translation (identical here to that on the 
Vatican website) reads: “the accused cleric should be informed” (emphasis 
added). The Italian reads “il chierico accusato deve essere informato,” 
which could be translated “should” or “must be informed,” depending on 
the context. According to the canons just cited, however, an ordinary must 
hear the cleric before taking any further action. Even when following the 
special process, there must be “the possibility for the accused to defend 
himself really, and not just for show.” 158 


Specifically, the information communicated to the accused must include 
a “communication of the charges” !* together with “all documents and argu- 
ments that are adduced to support the charges.” While it is true that “In 
cases pertaining to the public good, to avoid a most grave danger the judge 
can decree that a specific act must be shown to no one, [nevertheless] the 
judge is to take care [...] that the right of defense always remains intact” 
(c. 1598 § 1). As R.G.W. Huysmans notes in his excellent article,'°! Lat- 
eran IV issued a series of precise norms regarding the right of defense. 


The person about whom the inquiry is being made must [debet] be present, 
unless he absents himself out of contumacy [....] The names of the witnesses 


157 CDF, circular letter, II, 43; emphasis added. 

158 “[...] la possibilité pour l'accusé de se défendre réellement, et non seulement pour la 
forme” (Pius XII, allocution to attendees of the Sixth International Convention of Penal 
Law, 3 October 1953, IV, in AAS, 45 [1953], 730-744); translation my own. 

'59 Idem, allocution to the Roman Rota, 6 October 1946, in AAS, 38 (1946), 391-397, English 

translation in WOESTMAN, Papal Allocutions, 44. 

R.E. JENKINS, “Jurisprudence in Penal Cases: Selected Themes from the Judicial Doctrine 

of the Tribunal of The Roman Rota,” in CLSA Proceedings, 67 (2005), 114. (=JENKINS, 

“Jurisprudence in Penal Cases”) In support of this claim, Jenkins quotes the following Rotal 

decision in fn. 80: “Sane quidem, nisi accusato nota fiant documenta et argumenta accusa- 

tionis, et nisi eadem ei liceat examinare integre, suæ defensioni concludere non valet” (TRI- 

BUNAL OF THE ROMAN Rota, c. FALTIN, 10 November 1987, in SRR Dec, 79 [1987], 778). 

HUYSMANS, “The Inquisition,” 472. Lateran IV is particularly significant for our study, as 

it “established the inquisitio [preliminary investigation] as the commencement of an ecclesi- 

astical trial” (ibid.). 
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as well as their depositions are to be made known to him so that both what 

has been said and by whom will be apparent; and legitimate exceptions and 

responses are to be admitted, lest the suppression of names leads to the bold 

bringing of false charges and the exclusion of exceptions leads to false 

depositions being made.!lf? 
Regarding the witnesses, Llobell says that “the keeping secret from the accused 
the identity of the accusers [and] denying the possibility to confront them [is] 
intrinsically unjust.” !©? De Paolis agrees: “When the accused does not know 
the accuser and is not able to confront him, there exists, in effect, a denial of 
the right to defense.” !™ This is clearly a disputed point, but according to these 
canonists, the exception provided for in canon 1598 § 1 would not allow for a 
judge to withhold the names of the accusers from the accused, as “it is simply 
not possible to defend oneself against the unknown or even the partly 
known.” 165 Llobell even argues that since the Promoter of Justice is permitted 
to be present at the deposition of witnesses, then the advocate for the accused 
should be as well, in accord with the rule of law “the accuser must not be 
allowed that which is not permitted to the accused.” 166 


Finally, after the accuser’s arguments have been made known to the 
accused, he must be given an opportunity to contradict them.'®’ The entire 
process is neatly summed up in a 1987 case tried before the Apostolic Sig- 
natura: 

Concretely [...] the right of defense or contradictorium iudiciale principally 
consists of the following: a) the opportunity to introduce proofs [...]; b) the 
opportunity to learn about the proofs advanced by the opposing party; c) the 


a 
re 


LATERAN IV, constitution on inquests Qualiter et quomodo, 30 November 1215, no. 8, Latin 
original with English translation in TANNER, vol. 1, 238; translation modified at the first 
square brackets. Would that such prudent legislation find its place once again in the Church’s 
penal law. 

LLOBELL, “Balance of Interests,” 108. 

164 V, DE PAOLIS and D. Ciro (eds.), Le sanzioni nella chiesa, Rome, Urbaniana University 
Press, 2000, 245 (=DE PAOLIS, Le sanzioni); cited in LLOBELL, “Balance of Interests,” 110. 
“Tt is particularly difficult to understand how withholding the name of the accuser from the 
accused (and even the denunciation itself) once the process is underway can be reconciled 
with the defendant’s right of defense, which the Magisterium has elsewhere claimed is 
guaranteed by the natural law itself” (BEAL, “1962 Instruction,” 233). “Admittedly, not 
informing the accused of the accuser seems to deny the natural right of self-defense” (REN- 
KEN, “Norme,” 107). 

JENKINS, “Jurisprudence in Penal Cases,” 114. 

LLOBELL, “Balance of Interests,” 112. “Non debet actori licere, quod reo non permittitur” 
(Digesta 50, 17, 41, in KRUGER, vol. 1, 869); translation my own. Cf. “Favorabiliores rei 
potius quam actores habentur” (Digesta 50, 17, 125, ibid., 871). Both maxims may be 
summed up in the phrase favor rei. 

167 LLOBELL, “Balance of Interests,” 108. 
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opportunity to present one’s own deductions, allegations, and defences; 
d) the opportunity to respond, at least once, to the deductions, allegations, 
and defences of the opposing party.!° 


If the accused is denied any one of these opportunities, there has been a 
denial of the right of defense. Contrary to the indications of the CDF’s cir- 
cular letter, such grave matters cannot possibly be left to “the prudence of 
the bishop,” for, as was noted above, “the protection of [fundamental] 
human rights cannot be left to discretion in the administrative field.” !® 


Conclusion 


In the course of this short study, we have noted two points of the ius 
vigens which would benefit from additional clarification. In the first place, 
it would be helpful to receive a clarification from either the USCCB or the 
PCLT regarding the special mandate necessary for an episcopal conference 
to issue a general decree such as the Norms. Secondly, it would be helpful 
to receive a Clarification from the PCLT regarding how practically to recon- 
cile the many changes to the institute of prescription with the non-retroactiv- 
ity of penal laws. 


This study has also noted several points of penal law which stand in need 
of reform. In the first place, some concrete, specific norms regarding how 
precisely the good name of the accused is to be protected during the course 
of the preliminary investigation would be most welcome, as well as how the 
presumption of innocence is to inform the process.'”° Secondly, the internal 
procedures of the CDF governing the dismissal ex officio should be made 
public and subject to critical review by experts in penal law. If the process 
cannot be abrogated at this time, it can perhaps at least be reformed to 
include some of the safeguards which were present in the earlier versions of 


168 STAS, c. SABATTANI, no. 14, 53; cf. TRIBUNAL OF THE ROMAN ROTA, c. ALAWAN, 20 Febru- 
ary 2001, New York, in Philippine Canonical Forum, Canon Law Society of the Philippines, 
12 (2010), 283-284; JOHN PAUL II, allocution to the Roman Rota, 26 January 1989, in AAS, 
81 (1989), 922-927, English translation in WOESTMAN, Papal Allocutions, 204-208; UNGA, 
International Covenant, art. 14. 

CRC, schema, 87, translation my own. 

Although this study did not consider the abuse of administrative leave in this context, this, 
too, surely needs to be addressed. See BEAL, “Doing What One Can,” 662; idem, “Admin- 
istrative Leave: Canon 1722 Revisited,” in StC, 27 (1993), 294-296, 315; J.A. ALESANDRO, 
“A Study of Canon Law: Dismissal from the Clerical State in Cases of Sexual Misconduct,” 
in Catholic Lawyer, 36 (1996), 260, 264; GREEN, “Clerical Sexual Abuse,” 400; DANEELS, 
“The Administrative Imposition of Penalties,” 254. 
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this special faculty.'”! Additionally, the right of appeal from a judicial sen- 
tence of the CDF should also be restored to the Apostolic Signatura, lest 
there be any “suspicion of arbitrariness in ecclesiastical administration.” 1? 
Above all, the right to a fair and impartial trial should be inviolable for any- 
one who requests one, without exception, in accord with the Universal Dec- 
laration of Human Rights. 


Cress 


As should be readily apparent, the remedy for a period of antinomianism 
is not legalism. Indeed, as John Paul II observed in his final address to the 
Roman Rota—at a time when all were well aware of the sexual abuse 
crisis—the law itself “is endangered and degenerates into pure formalism 
when the outcome of the proceedings is taken for granted. It is true that 
[victims have a right] to timely justice [....] Yet false speed to the detriment 
of the truth is even more seriously unjust.” !73 As the same Pontiff noted in 
his inaugural address a quarter century before, it is precisely “the profound 
respect owed to the rights of the human person [which must] motivate the 
ecclesiastical judge to observe exactly those procedural norms which are 
intended precisely to assure the rights of the person.” !”* In the end, it is only 
in proclaiming and defending “in every place and in every age the funda- 
mental human rights [of all persons that the Church shows herself to be the 
true] mirror of justice for the world.” !75 


17 


Alesandro recommends revisiting the non-penal special process formulated in 1992 in ALE- 

SANDRO, “Removal from the Clerical State,” 331-333. Kurt Martens explores the possibility 

of the reinstitution of the medieval system of extrajudicial appeal in K. MARTENS, “Protec- 

tion of Rights: Experiences with Hierarchical Recourse and Possibilities for the Future,” in 

The Jurist, 69 (2009), 699-702. More generally, Martens explores the possibility of the 

institution of a system of administrative tribunals in idem, “The Law that Never Was: The 

Motu Proprio Administrative Potestatis on Administrative Procedures,” in The Jurist, 68 

(2008), 178-222. 

SYNOD OF BISHOPS, Principia, no. 7; translation my own. 

13 JOHN PAUL II, allocution to the Roman Rota, 29 January 2005, no. 6, in AAS, 97 (2005), 
164-166, English translation in WOESTMAN, Papal Allocutions, 284. 

174 Idem, allocution to the Roman Rota, 17 February 1979, no. 2, in AAS, 71 (1979), 422-427, 
English translation in WOESTMAN, Papal Allocutions, 154. 

175 Tbid., no. 1, 154. 
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FAMILLE ECCLESIALE DE VIE CONSACREE. 
UNE NOUVELLE FORME D’ INSTITUT 
DE VIE CONSACREE 


SR MARTA BALOG, CB* 


RESUME — La plupart des nouvelles associations fondées aprés le Concile Vati- 
can II avec les caractéristiques d’une nouvelle forme de vie évangélique, aprés la 
publication du Code de droit canonique de 1983, prétendaient étre reconnues 
comme nouvelles formes de vie consacrée en se basant sur le canon 605. Dans 
ces fondations plurivocationelles on trouve des éléments ecclésiaux et spirituels 
communs et le désir de la part des fondateurs ou des générations fondatrices de 
préserver l’unité au sein de leur communauté, mais leur complexité a développé 
deux pistes de reconnaissance : (1) une forme d'institution avec le visum de la 
Congrégation pour les instituts de vie consacrée et les sociétés de vie apostolique 
et (2) une nouvelle forme associative avec le Conseil pontifical pour les laics. 


SUMMARY — Most new associations founded after the Second Vatican 
Council with the characteristics of a new form of evangelical life, after the 
publication of the 1983 Code of Canon Law, pretended to be recognized as 
new forms of consecrated life based on canon 605. In these plurivocational 
foundations are found common ecclesial and spiritual elements, and the 
desire on the part of the founders or founding generations to preserve unity 
within their community. Their complexity, however, has developed two 
tracks of recognition : (1) a form of institution with the visum of the Con- 
gregation for Institutes of Consecrated life and Societies of Apostolic life, 
and (2) a new associative forms with the Pontifical Council for the Laity. 


Introduction 


La dénomination « nouvelle forme de vie consacrée » ou « nouvel institut 
de vie consacrée » est liée à l’histoire ; toutes les grandes époques historiques 


# 
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ont eu leurs nouvelles formes de vie consacrée : les moines, les chanoines 
réguliers, les ordres mendiants, les béguines, les frères de vie commune, les 
clercs réguliers, les congrégations religieuses cléricales et laïques, les congré- 
gations à vœux simples et les sociétés de vie commune. Dans la période 
postconciliaire, et surtout après la promulgation du Code de droit canonique 
de 1983, le nombre des nouvelles fondations cherchant leur cadre normatif 
a grandement explosé. Parmi ces fondations on peut distinguer deux grandes 
catégories : celles qui ont été reconnues par le Conseil pontifical pour les 
laïcs (CPL) ou cheminent avec celui-ci, et celles qui ont été reconnues par la 
Congrégation pour les instituts de vie consacrée et les sociétés de vie apos- 
tolique (CIVCSVA) ou cheminent avec celle-ci. Le livre de Giancarlo Rocca, 
Primo censimento delle nuove comunita', présente toutes les nouvelles fon- 
dations depuis 1911. Dans ce répertoire, nous trouvons toutes les nouvelles 
associations de fidèles de droit diocésain et de droit pontifical, les associa- 
tions en vue de devenir instituts de vie consacrée (féminines et masculines) et 
différentes nouvelles fondations qui n’ont pas encore une reconnaissance 
ecclésiale et qui ont déjà disparu ou ont été supprimées par l’instance ecclé- 
siale (au total 775 nouvelles entités). 


La majorité de ces nouvelles fondations sont des instituts de vie consacrée 
ou sont des « associations de fidèles en vue de devenir instituts de vie consa- 
crée » et des monastères. Il y a environ 77 nouvelles fondations qui n’entrent 
pas dans les catégories d’associations de fidèles (privées ou publiques) ou 
encore d’instituts de vie consacrée (instituts religieux, instituts séculiers) ou 
dans la catégorie d’accedunt (société de vie apostolique). Ces « nouvelles 
expériences ecclésiales », qui par l’exhortation post-synodale Vifa conse- 
crata reçoivent la dénomination de « nouvelle forme de vie évangélique »?, 
comportent des caractéristiques communes et des particularités qui per- 
mettent leur identification’. Dans cette catégorie on peut découvrir un regrou- 
pement de fondations qui, de par leurs structures et leurs reconnaissances 
ecclésiales, sont appelées « familles ecclésiales ». 


L'originalité de ces communautés consiste dans le fait qu’il s’agit « de 
groupes d’hommes et de femmes, de clercs et de laïcs, de personnes mariées 
et célibataires, qui suivent un mode de vie particulier, inspiré parfois par 
l’une ou l’autre des formes traditionnelles ou bien adapté en fonction des 
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exigences de la société actuelle. ... Des clercs et des laics participent au 
gouvernement suivant leurs compétences... ». La Vita consecrata, 62 déve- 
loppe trois axes liés à ces nouvelles formes de vie évangélique : (1) le pre- 
mier axe donne la définition de ces nouvelles entités comme je viens de le 
citer, (2) le deuxième présente des critères de discernement pour les évêques ; 
(3) le troisième présente l’articulation entre les trois états de vies : clercs, 
consacrés, et laïcs et apporte quelques éclaircissements par rapport aux enga- 
gements des personnes mariées*. L’Exhortation prévoit la création d’une 
Commission pour les questions concernant les nouvelles formes de vie 
consacrée, afin d'établir des critères d’authenticité qui soient utiles au dis- 
cernement et aux décisions, mais qui jusqu’à ce jour n’ont pas encore été 
établis. Suite à l’apparition du Code de droit canonique de1983 et de la 
constitution apostolique Pastor bonus”, deux praxis divergentes commencent 
à se mettre en place. Dans ces fondations plurivocationelles on trouve 
exprimé le désir toujours vif des fondateurs ou des générations fondatrices, 
désir de préserver l’unité au sein de leur communauté, mais il faut souligner 
la complexité inhérente au développement possible de deux pistes de recon- 
naissance : une forme d’institution avec le visum de la Congrégation pour 
les institutes de vie consacrée et les sociétés de vie apostolique et la forme 
associative avec le Conseil pontifical pour les laïcs. 


1 — Quelques particularités des nouveautés dans les nouvelles 
formes de vie évangélique 


Dans ce qui suit nous étudierons les particularités de ces nouvelles formes 
de vie évangélique avant d’étudier leur chemin d’institutionnalisation, parce 
que même si pour leur reconnaissance ecclésiale elles ont choisi différents 
chemins, sur le plan ecclésial et théologique elles comportent des éléments 


« On ne peut faire entrer dans la catégorie spécifique de la vie consacrée les formes d’en- 
gagement, cependant louables, que des couples chrétiens prennent dans certaines associa- 
tions ou mouvements ecclésiaux, lorsque, dans l’intention de porter à la perfection de la 
charité leur amour déjà en quelque sorte « consacré » dans le sacrement du mariage, ils 
confirment par un vœu le devoir de la chasteté propre à la vie conjugale et, sans négliger 
leurs devoirs envers leurs enfants, ils professent la pauvreté et l’obéissance. Par cette préci- 
sion nécessaire sur la nature de ces expériences, on n’entend pas sous-estimer ce chemin de 
sanctification particulier, auquel n’est certes pas étrangère l’action de l’Esprit, infiniment 
riche de dons et d’inspirations » (VC 62). 

$ JEAN-PAUL II, constitution apostolique Pastor bonus, 25 avril 1988, dans AAS, 80 (1988), 
841-923 ; 87 (1995), 588, traduction en français dans le Code de droit canonique bilingue 
et annoté, Montréal, 2007, 1597-1680. 
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communs. Nous verrons que la nouveauté ne veut pas dire que ces nouvelles 
entités ont produit des affirmations théologiques ou spirituelles qui n’ont 
encore jamais été développées auparavant. La nouveauté consiste souvent 
dans l’originalité de l’intégration des différents éléments déjà existants, de 
leur développement dans une pastorale concrète, dans un modèle de vie ori- 
ginal et dans la façon dont un nouvel aspect de 1’ Evangile se manifeste dans 
un contexte historique concret. Dans ce qui suit je présenterai quelques par- 
ticularités qui donnent un visage original et authentique à ces nouvelles réa- 
lités. 


1.1 — Une vie évangélique radicale 


« Tous les fidèles quel que soit leur état ou leur rang, sont appelés à la 
plénitude de la vie chrétienne et à la perfection de la charité, à la sainteté »°. 
La constitution dogmatique Lumen gentium a rappelé aux chrétiens leur 
appel premier à la sainteté ; à travers la réponse à cet appel, un nouveau 
modèle de vie évangélique est apparu, basé sur une conversion personnelle 
suivie d’une vie évangélique radicale. Les couples, les célibataires se sont 
engagés selon les vertus évangéliques de pauvreté, de chasteté et d’obéis- 
sance d’une manière généreuse et radicale. Ainsi, les couples mariés expri- 
ment qu’au-dela de l’appel à la consécration par le sacrement du mariage, ils 
ont reçu « un appel dans l’appel » à s’engager ensemble par les œuvres 
apostoliques et par une vie de prière exigeante au service du monde. L’en- 
gagement des laïcs au-delà de leurs obligations séculières par la consécration 
de leur vie dans une spiritualité, dans une œuvre apostolique, est un témoi- 
gnage fort pour le monde d’aujourd’hui. La nouvelle forme de vie évangé- 
lique qui s’incarne par cet engagement’, devient un caractère propre de l’ap- 
pel des laïcs dans ces nouvelles réalités. 


1.2 — Spiritualité de la communion 


Depuis cinquante ans, la communion des états de vie (prêtres, laïcs, 
couples et célibataires, personnes consacrées) s’est enrichie de deux aspects 
qui avaient été oubliés aux derniers siècles de l’histoire de l’Église : la com- 
plémentarité et la réciprocité. L'Église n’est pas une construction dialectique 
mais organique ; il y a en elle différentes fonctions, différents dons qui 
coexistent et qui remplissent leurs missions propres en réciprocité et en 


6 LG 40. 
7 WC 62. 
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complémentarité. Dans ces communautés nouvelles, le caractére commun le 
plus révélateur est la présence des différents états de vie. La complémentarité 
se manifeste au niveau du gouvernement, des apostolats, des missions, dans 
la spiritualité et dans la formation ad intra et ad extra de la communauté. 
L'Église de communion se caractérise par deux principes fondamentaux : le 
principe d’égalité et le principe de variété®. Tous les baptisés sont appelés à 
la plénitude de la sainteté et aux apostolats.? Il y a par contre une grande 
diversité dans les modes et les façons d’y parvenir, selon les conditions de 
vie!’ et dans les vocations particulières et spécifiques. Ainsi la spiritualité de 
la communion devient un signe extérieur visible, une manière de penser et 
d’agir telle que Vita consecrata 46 l’exprime : « Le sens de la communion 
ecclésiale, qui devient une spiritualité de la communion, encourage une façon 
de penser, de parler et d’agir qui fait progresser l’Église en profondeur et en 
extension. En effet, la vie de communion « devient un signe pour le monde 
et une force d’attraction qui conduit à croire au Christ [...]. De cette manière, 
la communion s’ouvre à la mission, elle se fait elle-même mission », ou 
plutôt « la communion engendre la communion et se présente essentielle- 
ment comme communion missionnaire ». 


1.3 — Participation active à la mission et à l’activité apostolique 
de l’Église 


Ces communautés nouvelles sont engagées dans la nouvelle évangélisa- 
tion de l’Église. Au cours des dernières décennies « l’image » du mission- 
naire a changé. Des familles et des hommes et femmes célibataires s’en- 
gagent dans des apostolats et dans des activités missionnaires. Les laïcs 
s'engagent dans différentes communautés nouvelles ; ils acceptent d’être 
envoyés par leurs responsables en mission, ou assument des apostolats pour 
transmettre une spiritualité, un chemin de sanctification. Ce mode de parti- 
cipation à la mission et aux apostolats de l’Église!! change la nature de la 
mission. La présence des familles ou des célibataires laïcs parmi les pauvres, 
les souffrants, les abandonnés est un témoignage en soi, une modalité qui 
auparavant était réservée aux consacrés. Les familles « missionnaires » dans 
des milieux séculiers et non-chrétiens deviennent « église domestique » qui 
est une école de vie, le lieu d’une première évangélisation. 


8 Cf. c. 208. 
9 Cf. LG 32 et 41. 
10 Canon 208. 


 (Cf:e 211. 
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1.4 — Nouvelle image du « Peuple de Dieu », de la fraternité et 
de la collégialité 


L'Église a toujours été peuple de Dieu. Par le baptême les fidèles 
deviennent membres du peuple de Dieu, et participent aux fonctions sacer- 
dotale, prophétique et royale du Christ!?. Les communautés nouvelles sont 
des images concrètes de ce peuple qui appartient à Dieu, et prennent d’une 
façon très responsable leur mission prophétique, leur service de sacerdoce 
commun et leur charge royale. Pour les laïcs, il est très encourageant de vivre 
cette participation aux fonctions du Christ non pas seuls, isolés, mais en 
faisant partie d’un « corps » communautaire et fraternel qui les entoure par 
un soutien de prière et d’aide concrète. 


L'esprit collégial des pères conciliaires s’est répandu rapidement dans les 
communautés nouvelles. Dans ces réalités l’esprit de fraternité et l’esprit 
familial sont très forts, les relations entre les membres sont fraternelles et 
simples. 


La préoccupation fondamentale des nouvelles formes est celle de préser- 
ver l’unité spirituelle, apostolique et de vie des différents types de membres 
qui les composent, sans perdre l’esprit d’originalité. À cause de cela, les 
grandes questions dans l’institutionnalisation de ces communautés plurivo- 
cationelles sont les suivantes : 


— Comment intégrer les trois conditions de vie dans une seule personnalité 
juridique qui garantisse l’unité, unité qui demeure le désir des fondateurs 
et de la génération fondatrice, unité par laquelle ils souhaitent exprimer 
le visage d’une ecclésiologie de communion, de Peuple de Dieu ? 

— Comment articuler la collaboration- participation -communion entre dif- 
férents états de vie qui expriment un nouveau concept de la fraternité ? 


— Comment exprimer l’égalité et la coresponsabilité dans le charisme, la 
spiritualité et la mission puisque souvent les fondateurs sont de diffé- 
rents états de vie mais ont reçu la même intuition fondatrice ? 


La praxis ecclésiale propose deux pistes pour les nouvelles formes de vie 
évangélique : 
1. Une nouvelle forme associative que j’appellerai de type agrégatif 
reconnu par le Conseil Pontifical pour les Laïcs. 


2. Une nouvelle forme d’institut de vie consacrée de type Famille ecclé- 
siale reconnue par la Congrégation pour les instituts de vie consacrée 
et les sociétés de vie apostolique. 


2 LG, chapitre II ; c. 204. 
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2 — Naissance d’une nouvelle forme associative par la praxis 
du Conseil Pontifical pour les Laics 


Parmi les nouvelles formes de vie évangélique, plusieurs ont choisi de 
cheminer sous l’autorité du CPL. J'utilise l’expression « cheminer » parce 
que, même si dans le Répertoire du CPL, on trouve environ 19 nouvelles 
communautés a caractére plurivocationelle ; la plus grande partie est de droit 
diocésain. 

Le caractére plurivocationel signifie que parmi les membres se trouvent 
des couples, des célibataires, des clercs et des hommes et femmes céliba- 
taires qui assument par vœux privés les trois conseils évangéliques. On dis- 
tingue différents appels, mais qui canoniquement ne sont pas tous reconnus 
comme une condition de vie, surtout parce que, selon la constitution aposto- 
lique Pastor bonus, il revient à la CSIVCSVA de « promouvoir et de régler la 
pratique des conseils évangéliques, telle qu’elle est exercée dans les formes 
approuvées de vie consacrée »!*, mais historiquement un certain nombre de 
nouvelles communautés ont commencé leur cheminement avec le CPL et dans 
un premier temps ont été encouragées et méme reconnues par lui. Mais le 
CPL, a partir de 2007, a commencé a réglementer ces nouvelles communau- 
tés, surtout la situation des membres qui expriment un appel a la vie consa- 
crée et au sacerdoce, parce que la forme associative correspond mieux aux 
couples et célibataires alors que la place des deux autres catégories de fidèles 
posaient beaucoup de questions. 


Une de ces deux grandes questions est la place des prétres au sein de ces 
associations agrégatives, parce que les membres clercs ne peuvent pas étre 
incardinés dans une association de laics. Ainsi deux pistes sont développées : 
par exemple les frères et les prêtres de la Communauté du Chemin Neuf sont 
regroupés dans l’Institut du Chemin Neuf qui, depuis 2009, est un institut 
religieux clérical de droit pontifical, mais la plupart des associations sont 
incardinées dans des diocèses où l’évêque accepte que les clercs participent 
à la mission d’une association. 


La deuxième question est liée aux membres « consacrés ». Dans les asso- 
ciations agrégatives, de ce point de vue on peut trouver deux catégories : 
dans l’une d’elles des membres célibataires (hommes et femmes) qui portent 
un habit religieux, ce qui donne un caractère religieux à cette forme de vie, 
et dans l’autre des membres célibataires vivant leur consécration par les trois 


13 CONSEIL PONTIFICAL POUR LES LAics, Répertoire des associations internationale de fidèles, 
Libreria editrice vaticana, 2004. 
4° PB 105. 
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vœux évangéliques mais sans porter l’habit religieux. Les associations agré- 
gatives ayant des membres qui portent l’habit religieux, à partir de 2007 ont 
dû se prononcer : soit ils pouvaient souhaiter rester sous l’autorité du CPL (et 
dans ce cas ils devaient renoncer à tous les signes qui ressemblent à ceux de 
la vie consacrée), soit ces membres « consacrés » pouvaient s’orienter vers 
la csivcsva!>, Le CPL introduit la notion de « célibat apostolique » ou « céli- 
bat pour le Royaume » comme une nouvelle forme de don de soi pour les 
membres qui souhaitent s’engager par la continence parfaite dans le célibat, 
en restant membres d’une association de fidèles. Les aspects théologiques et 
canoniques de cette forme de don de soi ont pour la première fois été pré- 
sentés par deux canonistes dans un congrès en 2009 à Budapest : Miguel 
Delgado Galindo, sous-secrétaire, et Luis Navarro!® consulteur du CPL. 
Ensuite le CPL, dans le document « I Pontificio Consiglio per i Laici » 
publié en 2012, définit les caractéristiques du célibat apostolique". Par la 
compilation de ces trois sources nous pouvons définir les caractéristiques de 
cette nouvelle forme de don de soi. 


a) Leur dénomination doit être distinguée de celle des personnes consa- 
crées ; les experts du CPL proposent de parler de « consécration de 
vie », de « célibat apostolique » ou de « vie évangélique » et non de 
« vie consacrée »!8, 


b) Ces membres renoncent à assumer les engagements constitutifs de 
l’état de vie consacrée (can. 573, $2). 


c) Les conseils évangéliques sont toujours adoptés avec des liens de 
nature juridique privée (cf. can. 1192, $1) ; par conséquent, le modé- 
rateur général ne peut pas accueillir ces liens au nom de l’Eglise. 


d) Il faut que le langage interne de ces mouvements ecclésiaux suive un 
mode laïc en évitant les expressions religieuses (province, chapitre, etc.). 


e) Le lieu de réalisation de cette consécration se fait dans un contexte laïc, 
avec une nature séculière, comprenant les éléments théologiques de la 


Par exemple, le cas de la Communauté des Béatitudes qui ainsi change de dicastère et che- 
mine sous l’autorité de la CIVC en vue de devenir Famille Ecclésiale, ou dans la Commu- 
nauté Cénacle c’était des sœurs consacrées en habit religieux et finalement elles ont fondé 
un institut féminin séparé en gardant un lien spirituel. 

Luis NAVARRO, « Aspetti canonici della consacrazione, » dans Lorant Andras OROSZ et 
Lorand UJHAZI (dirs.), Vita consacrata e diritti umani nella Chiesa Cattolica dell’Europa 
centro-orientale, Pannonhalma-Budapest 2011, 9-31. 

17 CONSEIL PONTIFICAL POUR LES LAics, I] Pontificio Consiglio per i Laici, Cité du Vatican, 
Conseil Pontifical pour les Laics, 2012, 26. 

Miguel DELGADO GALINDO, Le don de soi dans les mouvements ecclésiaux, Approfondissement, 
http://www laici.va/content/laici/fr/sezioni/associazioni.html [consulté le 1 mai 2012], 5. 
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vie consacrée (cf. can. 573, $1). Cela n’est pas vécu dans un institut 
de vie consacrée mais au sein d’autres réalités associatives dans 
l'Église !°. 

f) Pour « les fidèles laïcs qui adoptent les conseils évangéliques dans les 
mouvements ecclésiaux, il n’y a pas une consécration nouvelle qui 
viendrait s’ajouter à la consécration sacramentelle »”°. 


g) Les personnes qui adoptent les conseils évangéliques dans les mouve- 
ments ecclésiaux ne changent pas d’état, elles ne sont pas des fidèles 
consacrés au sens strict du terme?!, bien que ces membres soient sou- 
vent appelés consacrés ou laïcs consacrés. 


h) Ces membres laïcs dans les mouvements ecclésiaux ne peuvent pas 


porter un habit religieux, qui mette en évidence le caractère eschatolo- 


gique de la vie religieuse (cf. can. 669)”. 


Les associations de type agrégatif grâce à la clarification de la terminologie 
peuvent être identifiées par les caractéristiques suivantes. 


a) Une seule personnalité juridique, laquelle peut avoir différentes déno- 
minations, formée de fidèles laïcs (mariés ou célibataires), de membres 
clercs, et d'hommes et femmes célibataires pour le Royaume, tous 
étant membres pleno iure. 


b 


TZ 


Par rapport au gouvernement : il y a une seule structure gouvernemen- 
tale avec un modérateur/responsable général entouré d’un conseil qui est 
souvent composé des représentants des différents types de membres : 
mariés, clercs, célibataires pour le Royaume. 


c) Les membres clercs sont incardinés dans un seul diocèse ou dans plu- 
sieurs diocèses en étant membres de l’association. Ils ne peuvent pas 
être incardinés dans l’association. 


d) Les célibataires qui « choisissent la forme de vie célibataire », doivent 
avoir une dénomination différente de celle des personnes consacrées ; 
par exemple « consécration de vie », « célibat apostolique », « céliba- 
taire pour le Royaume » et non de « vie consacrée ». Le lieu de réali- 
sation de cette consécration se fait dans un contexte laïc, avec une 
nature séculière, comprenant les éléments théologiques de la vie 
consacrée (cf. can. 573, $1), mais ces membres renoncent à assumer les 
engagements constitutifs de l’état de vie consacrée (can. 573, $2). 


Ibid., 10 et 12. 
Ibid., 13. 
Ibid., 11. 
Ibid., 6. 
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3 — Naissance d’une nouvelle forme institutionnelle par 
la praxis de la CIVCSAL 


La plupart des nouvelles associations fondées après le Concile Vatican I 
avec les caractéristiques d’une nouvelle forme de vie évangélique”, après la 
publication du Code de droit canonique de 1983 prétendaient étre reconnues 
comme nouvelle forme de vie consacrée en se basant sur le canon 605%. 
Mais le phénomène associatif avec des membres qui assument la pratique 
des conseils évangéliques n’est pas suffisant pour la reconnaissance d’une 
nouvelle forme de vie consacrée. Le Code, par le canon 573%, définit les 
éléments essentiels et incontournables pour la définition d’une forme de vie 
consacrée. Ainsi la codification distingue les formes et les instituts de vie 
consacrée (instituts religieux, instituts séculiers, vie érémitique) de celles qui 
accedunt (l’ordre des vierges”®, sociétés de vie apostolique??). 


Les deux sessions plénières de la civcsva de 197878 et de 19807? inter- 
prètent dans deux contextes différents les nouvelles formes de vie consacrée. 


23 Cf. VC 62. 

Canon 605 — « L’approbation de nouvelles formes de vie consacrée est réservée uniquement 
au Siège Apostolique. Cependant, les Évêques s’efforceront de discerner les nouveaux dons 
de vie consacrée confiés par l'Esprit Saint à l’Église ; ils en aideront les promoteurs à 
exprimer le mieux possible leurs projets et à les protéger par des statuts appropriés, en 
recourant surtout aux règles générales contenues dans cette partie. » 

Canon 573 — « § 1. La vie consacrée par la profession des conseils évangéliques est la forme 
de vie stable par laquelle des fidèles, suivant le Christ de plus près sous l’action de l’Es- 
prit-Saint, se donnent totalement à Dieu aimé par-dessus tout, pour que, dédiés à un titre 
nouveau et particulier pour l'honneur de Dieu, pour la construction de l’Église et le salut du 
monde, ils parviennent à la perfection de la charité dans le service du Royaume de Dieu et, 
devenus signe lumineux dans l’Église, ils annoncent déjà la gloire céleste. § 2. Cette forme 
de vie, dans les instituts de vie consacrée érigés canoniquement par l’autorité compétente 
de l'Église, les fidèles l’assument librement, qui, par des vœux ou d’autres liens sacrés selon 
les lois propres des instituts, font profession des conseils évangéliques de chasteté, de pau- 
vreté et d’obéissance et, par la charité à laquelle ceux-ci conduisent, sont unis de façon 
spéciale à l’Église et à son mystère. » 

26 Canon 604. 

27 Canon 731 §1. 

28 CONGRÉGATION POUR LES INSTITUTS DE VIE CONSACRÉE ET LES SOCIÉTÉS DE VIE APOSTOLIQUE, 
Religieux et promotion humaine (Plenaria SCRIS 25-28 avril 1978), http://www.vatican.va/ 
roman_curia/congregations/ccscrlife/documents/re_con_ccscrlife_doc_12081980_reli- 
gious-and-human-promotion_fr.html [consulté le 3 avril 2012]. 

CONGREGATION POUR LES INSTITUTS DE VIE CONSACREE ET LES SOCIETES DE VIE APOSTOLIQUE, 
La dimension contemplative de la vie religieuse, Plenaria SCRIS Mars 1980, http://www. 
vatican.va/roman_curia/congregations/ccscrlife/documents/rc_con_ccscrlife_doc_12081980. 


the-contemplative-dimension-of-religious-life_fr.html. 
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Selon les sessions pléniéres, des nouvelles formes sont possibles dans le 
domaine d’activités d’œuvres sociales et des formes qui intègrent l’aspect 
apostolique et la vie contemplative dans une seule forme de vie. 


La CIVCSVA devant la sollicitation instante de quelques fondateurs et fon- 
datrices qui demandaient que leurs fondations soient reconnues comme nou- 
velles formes de vie consacrée, a approuvé lors du Congrés du 26 janvier 
1990 quelques critéres pour identifier ces nouvelles formes. Selon ces cri- 
téres, il est possible d’identifier une nouvelle forme de vie consacrée quand 
il y a les éléments essentiels décrits dans les canons 573-605 : 


a) la profession des conseils évangéliques, par des liens sacrés assumés 
selon le droit universel et propre ; 


b) la stabilité de vie ; 


c) le don de soi, à un titre nouveau, pour l’honneur de Dieu, a l’édifi- 
cation de l’Église et au salut du monde ; 


d) la vie fraternelle, propre à chaque institut ; 

e) des supérieurs internes, dotés de pouvoir selon le droit universel et 
propre ; 

f) une juste autonomie de vie, spécialement de gouvernement ; 


g) le code fondamental, approuvé par l’autorité ecclésiastique compé- 
tente ; 


h) érection de la part de l’autorité ecclésiastique compétente ; 


i) pour identifier la novitas dont il est question au canon 605, le Dicas- 
tére s’est orienté vers la possible existence d’une nouvelle forme de 
vie consacrée lorsque celle-ci n’entre pas, sans forcer ses traits, dans 
aucune autre forme stable canoniquement existante (instituts reli- 
gieux, instituts séculiers, vie érémitique, vierges consacrées).°° 


La Congrégation, dans l’identification de la nouveauté, pour éviter les 
discussions doctrinales, pas encore achevées sur le sens à donner à l’expres- 
sion de « nouvelle forme », s’est orientée plutôt vers la définition qu’on 
trouve au point i). 


L’exhortation apostolique Vita consecrata, publiée trois ans après le docu- 
ment du Congrès de la CSIVCSVA, dans les points 12 et 62, a substantiellement 
confirmé les critères identifiés par la Congrégation et en a fixé d’autres, en 
particulier celui-ci : que les personnes mariées ne peuvent pas « entrer dans 
la catégorie spécifique de la vie consacrée ». Les orientations données sur 


30 Cf. L. LEDI, « Les nouvelles formes de consécration : connaissance et discernement, » dans 
Vies consacrées, (janvier 2015), 35. 
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les personnes mariées sont en cohérence avec les décisions prises par la 
Congrégation au sujet des membres mariés en 1976, quand certains instituts 
séculiers ont demandé s’ils pouvaient avoir des membres mariés engagés par 
les conseils évangéliques.! 


Au cours des quinze années qui ont suivi la publication de l’Exhortation 
apostolique Vita consecrata, la Congrégation a affiné son discernement en 
fonction des indications contenues dans l’Exhortation apostolique et succes- 
sivement confirmées par l’expérience des nouvelles communautés, et lors de 
son congrès plénier de 2005, elle a approuvé une nouvelle figure juridique 
particulière, appelée Famille ecclésiale de vie consacrée et a rédigé les 
« orientations à suivre pour l’érection d’une association en vue de devenir 
un institut de vie consacrée de Famille ecclésiale »*? et le « schéma général 
concernant les constitutions d’une association de fidèles formée de deux 
branches principales (hommes célibataires — femmes célibataires) en vue 
d’être érigée en un institut de vie consacrée »*?, 


La structure de l’institut sera décrite dans un nouveau sous-titre mais ce 
qu’on peut résumer dès maintenant c’est que la nouveauté d’une telle forme 
consiste surtout dans le fait qu’elle comporte une variété de membres, de 
plein droit ou non, dans l’unité d’une seule personnalité juridique, il s’agit 
plutôt d’une nouvelle forme institutionnelle que de nouveautés sur le plan 
théologique. 


3! Le congrès organisé par la CIVCSVA en 1976 au sujet des instituts séculiers s’occupait de 


trois questions : 1- Est-il possible que les couples puissent aussi se consacrer selon la consé- 
cration dans les instituts séculiers ? 2- Quel est le type d'engagement des couples ; 3- Quelle 
possibilité est proposée pour les couples dans ces instituts ? Je présente la synthèse des 
conclusions et décisions du congrès par rapport à ces trois questions : 1- La consécration 
spéciale dans les instituts séculiers en tant que nouvelle forme de consécration n’est pas mise 
en cause, et il est important de souligner que le vœu de chasteté permanente, qui est un 
caractère propre et essentiel à toutes les formes de vie consacrée, exclut les personnes 
mariées des membres d’un institut de vie consacrée. 2- Le célibat pour le Royaume est 
nécessaire pour être membre de plein droit d’un institut de vie consacrée au sens strict du 
terme. Les couples peuvent devenir membres au sens large. Il faut donc faire une distinction 
dans le type d'engagement des personnes mariées. 3- Pour les membres mariés on propose 
la forme associative qui rassemble les couples qui souhaitent contribuer à la mission et à la 
spiritualité d’un institut séculier. Cf. CIVCSVA, « Le persone sposate e gli istituti secolari, » 
dans Sequela Christi, 37 (2011), 120-121. 
Marta BALOG, Développement de la signification théologico-canonique du canon 605, Buda- 
pest, Szent Istvan Tarsulas, 2013, 213-214. 
#3 Tbid., 215-219. 
34 Cf. S. PACIOLLA, « Le nuove comunità precisazioni terminologiche e prassi del dicastero, » 
dans Sequela Christi, 37 (2011), 225. 
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3.1 — Eléments ecclésiaux et spirituels communs des familles 


ecclésiales 


Dans ces derniéres années, trois colloques internationaux ont été organisés 


a Rome pour les Familles ecclésiales et les nouvelles fondations qui s’ache- 
minent vers cette forme d’institut. Selon le nombre des participants on peut 
dire qu’il y a une trentaine* de réalités qui peuvent étre classées dans cette 
catégorie, dont six sont de droit pontifical**. Leur liste se trouve dans /’An- 
nuario pontificio sous le titre « autre instituts ». Les six Familles ecclésiales 
de droit pontifical sont les suivantes. 


1. La Société du Christ Seigneur. Fondée en 1951, reconnaissance ponti- 
ficale en 1993. Membres consacrés femmes : 97 ; hommes : 2377. 


2. Œuvre de l’Église (Obra de la Iglesia). Fondée en 1963, reconnais- 
sance pontificale en 1997. Membres consacrés femmes: 145 ; 
hommes : 54 et prétres : 36. 


W 


Fraternité Missionnaire Verbum Dei (FMvD). Fondée en 1968, recon- 
naissance pontificale en 2000. Membres consacrés femmes : 421 ; 
hommes : 141. 


4. Famille spirituelle « 1’ Œuvre » (Das Werk, Fso). Fondée en 1938, 
reconnaissance pontificale en 2001. 


5. La Famille DENTES (Instituto Id de Cristo Redentor, Misioneras y Mis- 
sioneros Identes). Fondée en 1968, reconnaissance pontificale en 2000. 
Membres consacrés femmes : 313 ; hommes : 176, membres asso- 
ciés : 329. 

6. Famille Monastique de Bethléem, de l’Assomption de la Vierge et de 
Saint Bruno. Fondée en 1950, reconnaissance pontificale en 1998. 


Les nouvelles communautés qui ont participé à ces colloques : Communauté des Béatitudes, 
« Totus Tuus », Com. Figlio di Dio, la Com. Marial Oasis de Paix, la Famille Ecclésiale 
« la maison de Marie », la Famille Spirituelle « 1’ Œuvre », la Famille Ecclésiale Hogar de 
Nazaret, la Famille Missionnaire de Notre Dame, la Fraternité Pequeňa Familia de Maria, 
la Fraternité Franciscana di Betania, Fraternité Monastique de Jérusalem, la Fondation Apos- 
tolique Mariale, Koinonia Giovanni Battista, La Piccola Casetta di Nazareth, Lumen Dei, 
Misioneros Siervos de los Pobres del Tercer Mundo, Missione Chiesa-Mondo, Orden y 
Mandato de San Miguel Arcángel, Puso NG Carmelo Community, Samaritani Facim. 

La première reconnaissance de droit pontifical fut en 1993 celle de la Société du Christ 
Seigneur, suivie par la Famille Ecclésiale « L’ceuvre de l’Église » (1997), la Famille Monas- 
tique de Bethléem (1998), la Fraternité Missionnaire Verbum Dei (2000), la Famille Spiri- 
tuelle « l’ Œuvre » (2001), l'IDENTES (2009). 

Les statistiques sont issues de l’Annuario pontificio de 2014, 1683-1684. Les chiffres repré- 
sentent l’ensemble des profès temporaires et perpétuels, et dans le cas des hommes consacrés 
les prêtres consacrés sont inclus. 
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Membres consacrés femmes : 572 ; hommes : 47. La Famille de Beth- 
léem est un institut religieux particulier parmi les autres Familles 
ecclésiales. Même si l’institut est composé de deux branches consa- 
crées, on ne peut considérer, 4 cause de leur forme de vie en silence et 
solitude, qu’il comporte toutes les caractéristiques communes des 
Familles ecclésiales. A titre d'exemple, le gouvernement commun des 
deux branches est très peu développé ; leur fonctionnement correspond 
plutôt à une forme fédérale. Pour ces raisons les études qui présentent 
les Familles ecclésiales ne l’intègrent pas. 


En étudiant les actes des colloques et les décrets de reconnaissance des 
Familles ecclésiales de droit pontifical, il a été possible de définir quelques 
éléments théologiques communs à tous ainsi que la particularité structurelle 
et gouvernementale de ces réalités. La structure et le gouvernement des 
Familles ecclésiales sont des garanties pour sauvegarder leur identité spi- 
rituelle. Ainsi, avant de traiter la spécificité de leur structure, il est néces- 
saire de présenter les éléments ecclésiaux et théologiques propres à ces 
entités. Le canon 578°% doit être appliqué aux instituts de vie consacrée 
pour définir leur patrimoine spirituel, mais les catégories présentées dans 
ce canon peuvent aussi nous servir pour définir les éléments originaux de 
la figure juridique « Famille ecclésiale ». Selon le canon les critères par 
lesquels nous pouvons définir l’identité spirituelle d’un institut sont la pen- 
sée des fondateurs et leur projet ; la nature, le but, l’esprit et le caractère 
de l'institut”. 


1. La pensée des fondateurs et leur projet. Les fondateurs ont perçu le désir 
de fonder des communautés avec toutes les catégories de fidèles pour 
manifester ce que signifie l’Église en plénitude : prêtres, hommes et 
femmes consacrés, laïcs célibataires et couples. Même si, avant le Code 
de 1983 et les orientations prises par la Congrégation, cette forme de vie 
communautaire n’était pas possible, ces générations fondatrices ont essayé 
de chercher des cadres normatifs permettant leur reconnaissance ecclé- 
siale en espérant qu’elles parviendraient à rester fidèles à cette intuition 


38 AA.V.V. Apprendo camini : consacrazione, comunione, missione, Incontro Nuove Forme 
di Vita Consacrata, Rome, 4 juin 2011, non-publié ; id., Apprendo camini : elementi comuni 
delle nuove forme di vita consacrata, Incontro Nuove Forme di Vita Consacrata, Rome, 
17-18 mai 2013, non-publié. 

« La pensée des fondateurs et leur projet, que l’autorité ecclésiastique compétente a recon- 
nus concernant la nature, le but, l’esprit et le caractère de l’institut ainsi que ses saines 
traditions, toutes choses qui constituent le patrimoine de l’institut, doivent être fidèlement 
maintenues par tous ». 

4 Cf. Marta BALOG, « Charisme fondateur, » dans Studia canonica, 50 (2016), 165-174. 
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fondatrice*!. Dans un premier temps, elles ont choisi des structures qui 
étaient permises par les normes ecclésiastiques en vigueur : elles ont érigé 
deux instituts distincts, un pour les femmes et un pour les hommes, ou 
seulement un institut féminin avec des membres associés*”. Mais, après 
1990, en dialogue avec la Congrégation, ces entités ont commencé une 
restructuration, une mutation structurelle en vue de se configurer aux 
formes juridiques de la Famille ecclésiale qui correspondait mieux à « la 
pensée et au projet du fondateur ». 


. La typologie (nature) d’un institut est fondée sur la vie et l’exemple du 


Christ, qui reste toujours l’exemple et la source de toutes les formes de 
vie consacrée et a été développée par la tradition ecclésiale**. Les Familles 
ecclésiales se définissent comme des instituts contemplatifs-apostoliques, 
apostoliques ou missionnaires. Ce sont des instituts qui, d’une part s’en- 
gagent dans l’annonce de la bonne nouvelle, dans la nouvelle évangélisa- 
tion, par tous les moyens (retraites et centres spirituels, missions, médias, 
centres formatifs, etc.) et d’autre part mettent fortement l’accent sur la 
qualité de la vie spirituelle et la conversion quotidienne des membres 
comme premier lieu d’évangélisation. 


. La fin (but) doit être concrétisée selon la nature et la spiritualité, et elle 


se traduit par les apostolats, les moyens, les devoirs spécifiques, les 
services à travers lesquels se réalise la forme de la sequela Christi. Les 
familles ecclésiales ne peuvent être définies par un seul type d’activités, 
tels les instituts au service de l’éducation de la jeunesse ou au service 
des malades. Leurs engagements apostoliques dépendent des circons- 
tances ecclésiales et civiles qui leur permettent de déployer, de montrer 
les différentes et multiples facettes du même appel dans l’annonce de la 
bonne nouvelle. Elles considèrent que leur structure de « famille » est 
le moyen le plus approprié pour répondre à leur appel et pour réaliser 
leur finalité. 


. Leur spiritualité ne comporte pas de nouveautés par rapport aux grandes 


écoles de spiritualité mais présente trois caractéristiques originales com- 
munes. 


« Ils vivent tous le même idéal de l'Œuvre, de l'Église qui est celui de montrer au monde 
le très beau visage de l'Église, en étant dans leur diversité de membres une seule et même 
œuvre », dans Juan FIDEL, Mère Trinidad de la Santa Madre Iglesia et son Œuvre de 
l'Église, Madrid, Œuvre de l'Église, 2003, 92. 

Par ex., la Société du Christ Seigneur a tout d’abord été reconnue comme institut séculier 
féminin. 

BALOG, Développement de la signification théologico-canonique du canon 605, 29. 
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a) L’appel universel à la sainteté“ est le « moteur » de l’engagement de 


tous les états de vie. La structure « Famille ecclésiale » veut exprimer 
que dans cet appel commun de tous les baptisés s’expriment l’égalité, 
la dignité et la première mission de tous les fidèles, quelle que soit leur 
condition de vie. 


b) La spiritualité de la communion et un nouveau concept de la fraternité 


c 


) 


qui s’inspire du modèle de vie trinitaire. De même que les Trois Per- 
sonnes divines vivent une parfaite communion sans pour autant ni se 
confondre ni perdre leurs caractères propres, de même la spiritualité de 
la communion tend à une unité dynamique, permettant à chaque état 
de vie de s’épanouir par l’appel commun à la sainteté mais se réalisant 
suivant sa vocation propre, soit de consacré(e), soit dans le mariage. 
Cette spiritualité se traduit dans la qualité des relations entre les 
membres, femmes et hommes consacrés et laics. Elle s’exprime dans 
l’esprit de communion, collégialité, complémentarité, réciprocité entre 
les différents états de vie et elle s’incarne dans des temps de prière, 
formation, mission, temps fraternels communs à tous. 


Ecclésiologie de la communion. À travers l'expérience fondatrice, les 
Familles ecclésiales élaborent une ecclésiologie de la communion à 
partir de la triade vocationnelle (ministres ordonnés, consacré(e), 
mariés). C’est un type d’institut qui regroupe toutes les conditions de 
fidèles en une unique réalité, image du Peuple de Dieu dans son unité 
et la diversité de ses appels en collaborant dans la communion à la 
réalisation d’une même et unique finalité et vivant tous le même et 
unique charisme. « Le sens de la communion ecclésiale, qui devient 
une spiritualité de la communion, encourage une façon de penser, de 
parler et d’agir qui fait progresser l’Église en profondeur et en exten- 
sion. En effet, la vie de communion « devient un signe pour le monde 
et une force d’attraction qui conduit à croire au Christ [...]. De cette 
maniére, la communion s’ouvre a la mission, elle se fait elle-méme 
mission », ou plutôt « la communion engendre la communion et se 
présente essentiellement comme communion missionnaire »*. 


. Le caractére d’un institut se présente comme un mode de vie de perfec- 


tion*®, une manière de vie propre à l’institut, adaptée à sa mission, par 
laquelle il répond aux besoins de l’Église, à la condition des hommes et 


Cf. c. 210. 
VC, 46. 
Cf. c. 652. 
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aux circonstances du temps“. L’expression se retrouve dans des contextes 
canoniques variés (par exemple, cc. 652, 659 $1-2, 680, 708). « Ce carac- 
tère propre comporte également un style particulier de sanctification et 
d’apostolat qui crée une tradition déterminée ... »“. Il pourra être inter- 
prété comme l'identité propre et originale, qui dans notre cas se traduit 
dans la structure et le gouvernement. 


a) Une seule personnalité juridique institutionnelle avec un seul charisme, 
un seul but, un seul texte constitutionnel, et qui est formée d’hommes 
(clercs et laïcs) et de femmes consacrés, de laïcs associés (célibataires 
et mariés) regroupés dans des branches par états de vie. 


b) Par rapport au gouvernement il y des instances de gouvernement de 
communion où les différents types de membres sont représentés : le 
conseil général, les conseils locaux et territoriaux et l’Assemblée géné- 
rale. Les branches ont leur structure propre, avec une certaine autono- 
mie, avec un Président ayant autorité sur toute la Famille ecclésiale et 
qui en assure l’unité en tant que garant du charisme. 


Ainsi une Famille ecclésiale est un nouveau type d’institut de vie consa- 
crée à côté des instituts religieux et instituts séculiers. Son originalité consiste 
surtout dans le fait d’avoir, en une seule personnalité juridique, différentes 
catégories de membres, hommes et femmes consacré(e)s, prêtres, mariés, 
célibataires, avec un gouvernement commun qui est la garantie de l’unité et 
du charisme et un gouvernement autonome (mais non indépendant) par état 
de vie. Les communautés qui choisissent cette structure trouvent que c’est la 
forme qui garantit l’expression de l’intuition fondatrice, qui est de présenter 
le visage d’une ecclésiologie de communion du Peuple de Dieu, et c’est le 
moyen le mieux approprié pour la nouvelle évangélisation. 


3.2 — Etapes de reconnaissance 


Les étapes de reconnaissance des Familles ecclésiales correspondent à la 
praxis de la Congrégation vis-à-vis de toutes les nouvelles fondations : dans 
les deux premières étapes elles sont de droit diocésain avant de pouvoir 
devenir instituts de droit pontifical. 


La nouvelle réalité doit présenter à l’évêque protecteur tous les éléments 
spirituels et juridiques selon les indications du schéma et des orientations de 


47 Cf. c. 659, §§ 1-2. 
48 CONGRÉGATION SACRÉE POUR LES RELIGIEUX ET CONGRÉGATION SACREE POUR LES ÉVÊQUES, 
notes directives Mutuae relationes, 14 mai 1978, dans AAS, 70 (1978), 473-506, n. 11 c. 
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la Congrégation. Après la consultation de la Congrégation, l’évêque érige“? 
ad experimentum « l'association en vue de devenir Famille ecclésiale ». 
Après un temps de maturation, et s’il comporte au moins 40 membres, dont 
le plus grand nombre doit être des profès perpétuels, l’évêque peut ériger 
l’institut de Famille ecclésiale de droit diocésain. 


L’approbation de droit pontifical se fait selon les critères précisés par la 
Congrégation. Les aspects pris en compte sont : la maturité du charisme et 
la stabilité de vie de l’institut, le respect du droit et des orientations ecclé- 
siales, la fidélité à l’enseignement de l’Église, un gouvernement autonome 
et différencié (local, provincial, général), un programme et une forma- 
tion adaptés aux membres, une saine insertion ecclésiale, et au moins 
100 membres, dont le plus grand nombre doit être constitué par des membres 
profès0, 

La Congrégation reconnaît les instituts de type « Famille ecclésiale » par 
un décret qui est un acte administratif particulier*!. La Congrégation, par la 
publication du Schéma et des Orientations et par la procédure de la prépara- 
tion de ces actes administratifs particuliers, a créé une praxis de discernement 
et une nouvelle structure institutionnelle de la vie consacrée. Il est important 
de souligner que par la reconnaissance des instituts de type « Famille ecclé- 
siale » la Congrégation n’a pas reconnu une nouvelle forme de vie consa- 
crée ; en effet, ce droit est réservé au Souverain Pontife. Cependant, selon 
la constitution Pastor bonus, « les autres formes de vie consacrée » 
dépendent de la Congrégation*’. L'expression « autres formes » englobant 
toutes les formes institutionnelles de la vie consacrée qui n’entrent pas dans 
le cadre normatif existant dans le Code. 


3.3 — Caractéristiques particulières de cette structure institutionnelle 


La figure juridique de la Famille ecclésiale est très complexe. Il s’agit 
d’une seule personnalité juridique avec différents types de membres : clercs 
consacrés, hommes et femmes consacrés, fidèles célibataires et mariés, 
membres de plein droit et associés, structure gouvernementale centrale et 
gouvernement propre par états de vie et sexe. Cette richesse découle de la 


4 Cf. c. 579. 

Cf. Gianfranco GHIRLANDA, « Iter per l’approvazione degli istituti di vita consacrata a livello 
diocesano e pontificio e delle nuove forme di vita consacrata, » dans Periodica, 94 (2005), 
621-646. 

s Cf. PB35c. 

52 PB 110. 

53 Cf. c. 767. 
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spiritualité et de l’ecclésiologie de la communion et exige un fonctionnement 
gouvernemental complexe. Selon les Orientations et Schéma de la Congré- 
gation, les caractéristiques d’une Famille ecclésiale de vie consacrée portent 
les caractéristiques suivantes. 


a) Une seule personnalité juridique institutionnelle, laquelle peut avoir 
différentes dénominations (ex. communauté, famille, fraternité, insti- 
tut, œuvre) formée de : 


1) deux branches principales de consacrés : hommes célibataires 
(clercs et laïcs) et femmes célibataires, lesquels assument les 
conseils évangéliques par vœux publics ou autres liens sacrés, qui 
sont des membres pleno iure ; 


2) de membres associés laïcs, célibataires et mariés, qui ne sont pas 
des membres pleno iure. Is devraient avoir leurs statuts propres 
lesquels contiennent l’organisation interne et leur lien avec l’insti- 
tut. 


b) Par rapport au gouvernement : les branches principales ont leur struc- 
ture propre, avec une certaine autonomie, avec un Président ayant auto- 
rité sur toute la Famille ecclésiale. Le Président est assisté d’un conseil, 
composé des supérieurs généraux des deux branches principales et de 
leur conseil, et souvent du modérateur général des membres associés. 


c) Le Président pourrait être un homme (clerc ou laïc) ou une femme. Si 
le Président est un non-clerc, le pouvoir de l’ordinaire revient au Supé- 
rieur de la branche masculine qui doit être clerc. 


d) Après l’approbation diocésaine les membres clercs peuvent être incar- 
dinés dans l’institut. 


e) Les membres consacrés assument tous les engagements constitutifs de 
l’état de vie consacrée y compris les éléments théologiques, ecclésiaux 
et institutionnels (can. 573) ; 


f) Les membres laïcs associés sont coresponsables pour la spiritualité et la 
mission de l’institut, participent aux instances de gouvernement de com- 
munion propre à cette forme institutionnelle en ayant droit de parole et 
de voix consultative mais ils n’ont pas droit de vote délibératif. 


3.4 — Structure du gouvernement général personnel 


Tout institut a une structure gouvernementale personnelle et collégiale. 
Dans l’élaboration des constitutions des Familles ecclésiales il faut appliquer 
les principes généraux concernant l’autorité conformément aux canons 617- 
619. Les supérieurs exerceront leur pouvoir dans un esprit de service, dociles 
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à la volonté de Dieu et sans perdre de vue le salut des âmes**. Ils cherchent 
à édifier une communauté fraternelle dans le Christ, en laquelle Dieu soit 
cherché et aimé avant tout. 


Le gouvernement « suprême » d’une Famille ecclésiale est « dans le ser- 
vice du charisme de communion, au service de la consécration et de la mis- 
sion des membres qui la constituent »°°. Le concept de supérieur majeur a 
reçu une interprétation particulière parce que son rôle est réparti entre le 
Président et les supérieurs majeurs des deux branches consacrées, et cette 
instance suprême est souvent complétée par un responsable général pour les 
membres associés (qui sans être membre de droit de cette institution participe 
aux décisions qui touchent l’ensemble de la Famille ecclésiale). 


Le Président a pouvoir suprême sur toutes les branches, provinces, mai- 
sons, pouvoir qu’il exerce selon le droit propre ; et les supérieurs majeurs 
possèdent un pouvoir sur leur branche, provinces, maisons de leur branche 
dans les limites de leur charge. Les principes de ce modèle de gouvernement 
et les modalités de répartition des compétences ne sont pas encore clairement 
définis. C’est le domaine où la Congrégation laisse une grande souplesse aux 
différentes Familles ecclésiales. Par conséquent, l’articulation des charges 
entre le Président et les supérieurs majeurs exige une culture de dialogue, 
empreinte de respect et de bienveillance. 


3.5 — Gouvernement personnel lié aux branches 


Les supérieurs généraux des branches font partie du gouvernement géné- 
ral de l’institut et veillent au bon fonctionnement interne des branches. Leurs 
compétences sont définies par les constitutions. La fonction des supérieurs 
majeurs des instituts religieux est répartie entre le Président et les supérieurs 
généraux des branches. Ce gouvernement collégial, cette articulation com- 
mune entre Président et supérieurs généraux, constitue la plus grande origi- 
nalité de la structure des Familles ecclésiales. 


L’instance intermédiaire a deux formes parallèles : (1) une zone qui 
englobe des communautés de toutes les branches, sous l’autorité d’un seul 
responsable en vue de promouvoir l’unité et la communion fraternelle ; 
(2) un responsable intermédiaire par branche pour un regroupement des com- 
munautés de sa branche. Son rôle est analogue à celui du provincial dans un 
institut de vie consacrée. Le niveau local a aussi deux formes : (1) un centre 


#4 Cf. c. 1752. 
55 Maruja SERRANO VARGAS, « Gobierno, » dans Multiforme armonía, actualidad teologi- 
co-canonica de las Nuevas Formas de Vida Consagrada, Madrid, San Pablo, 2015, 209. 
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communautaire ou apostolique qui englobe sous l’autorité d’un responsable 
de centre plusieurs maisons canoniques des différentes branches, en vue de 
promouvoir l’unité et la communion ; (2) une maison canonique par branche 
sous l’autorité d’un responsable local. 


3.6 — Structure collégiale du gouvernement 
3.6.1 — Conseil 


Le conseil général du Président est composé des supérieur(e)s des 
branches et de leur conseil. C’est une instance qui exprime que ce gouver- 
nement est communionnel. Le droit prévoit que les supérieur(e)s devront 
avoir leur conseil, auquel ils/elles devront recourir dans l’exercice de leur 
charge“. Dans les Familles ecclésiales, les supérieurs généraux, provinciaux 
et locaux ont leur conseil, et les normes propres définissent ceux pour les- 
quels le consentement ou l’avis est requis pour la validité des actes. 


Il est intéressant de comparer les décisions prises par le Président et le 
conseil général avec celles prises par un supérieur général/une supérieure 
générale de branche et son conseil. Le supérieur suprême d’un institut de vie 
consacrée est responsable du bien commun, du bien des personnes en incluant 
le salut des âmes, la finalité de l’institut, l’administration des biens. Ces 
quatre (ou cinq) dimensions du gouvernement dans les Familles ecclésiales 
sont partagées entre le Président et les supérieur(e)s généraux/générales des 
branches. Les limites des compétences diffèrent selon les constitutions mais 
en règle générale on peut dire que les décisions qui touchent le bien commun, 
la finalité et l’administration des biens sont sous l’autorité du Président qui 
les traite avec le conseil général où sont représentés les supérieur(e)s des 
branches. Les décisions qui touchent le bien des personnes sont majoritaire- 
ment prises par les supérieurs généraux/supérieures générales des branches. 
Dans bien des cas on ne peut pas séparer une décision pour le bien de la 
personne du bien commun parce que les décisions sur les personnes touchent 
souvent la finalité, l’administration des biens temporels de l’ensemble de 
l'institut ou d’une entité. Dans ce type de décisions les constitutions pré- 
voient que les supérieur(e)s devront consulter préalablement le Président ou 
devront avoir son consentement ou le consentement du Président et du 
conseil général : par exemple l’admission aux professions des vœux perpé- 
tuels, l’affectation des membres, l’ouverture ou la fermeture d’une entité 
d’une branche. Ce fonctionnement correspond à la finalité de la Famille 
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ecclésiale qui souhaite représenter limage du Peuple de Dieu en exprimant 
la complémentarité, légalité et la collégialité des membres. 


3.6.2 — Chapitre général 


Selon les constitutions des instituts Familles ecclésiales>’, le chapitre 
général détient l autorité suprême. Pour exprimer l’unité dans la charité il y 
a des assemblées générales communes à tous les membres et des assemblées 
par branche. On observe un développement dans la réflexion sur le rôle et la 
modalité d’organisation des chapitres dans les Familles ecclésiales. Dans 
toutes les Familles ecclésiales il y a des chapitres généraux avec différentes 
dénominations : assemblée générale (Christ Seigneur), chapitre général 
(Œuvre de l’Église), Congrès général (Fraternité Verbum Dei), Conseil 
Familial (L’Œuvre), Congrès mondial (DENTES). Dans les chapitres géné- 
raux les membres associés peuvent être représentés, même si leur droit est 
limité. Dans les Familles ecclésiales dernièrement reconnues (Verbum Dei et 
IDENTES) elles ont institué la notion d’assemblées par branche avec pour rôle 
d’élire les responsables généraux des branches et leur conseil et de traiter les 
questions spécifiques de leurs branches. 


Conclusion 


La structure et la relation entre les différentes branches d’une Famille 
ecclésiale ont leur originalité propre et se distinguent des formes préexis- 
tantes ou existantes (monastère double ; modèles de premier, second et tiers 
ordre ; fédération) pour la collaboration entre les différentes conditions de 
vie, pour deux raisons importantes : (1) les deux (ou trois) branches de 
plein droit et les membres associés constituent une seule personnalité juri- 
dique avec des constitutions communes pour les branches principales. Si une 
branche de plein droit disparait ou se sépare, la personnalité juridique se 
dissout. (2) « La communion et relation trinitaire, est le principe constant de 
référence »* pour la définition de l’identité et de la structure de |’ institut. 


Les normes des Familles ecclésiales sont en convergence avec les normes 
des instituts de vie consacrée en ce qui concerne le gouvernement personnel 
et collégial, l’administration des biens temporels, l’admission des candidats, 


#1 Cf.c,. 631. 
58 Dans « l'Œuvre de l’Église » il y a trois branches principales de consacrés. 
5 Maruja SERRANO VARGAS, « Gobierno, » 209. 
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le noviciat, la nature des vœux, |’ obligation et les droits des membres. Mais 
il y a une divergence dans la structure gouvernementale où il y a une articu- 
lation entre un fonctionnement central qui garantit l’unité d’unique person- 
nalité juridique se construisant autour d’un Président ayant un gouvernement 
personnel et collégial commun et une structure gouvernementale personnelle 
et collégiale par branche. Cette articulation constitue l’originalité et la parti- 
cularité des Familles ecclésiales. 


La présence des différentes catégories de fidèles est une richesse mais en 
même temps elle fragilise le fonctionnement interne et les formes de colla- 
boration. Cette manière d’incarner la coresponsabilité pour une seule finalité 
est une expérience nouvelle qui n’a pas tellement de points de repères dans 
la tradition ecclésiale et qui est très exigeante au plan humain et spirituel 
pour les membres. Il faut apprendre à vivre en équilibre les exigences de 
l’engagement commun et les engagements propres de chaque condition de 
vie : consacré(e)s, clercs, fidèles laïcs (mariés ou célibataires). 

La particularité de ce type d’institut réside dans le fait qu’il y a une struc- 
ture permettant de réaliser une seule finalité : par un unique charisme, par la 
spiritualité de la communion, par la complémentarité et la coresponsabilité 
de toutes les conditions de vie. Dans un monde divisé, séparé, déchiré, cette 
structure « communionnelle » pourra donner un nouveau sens au dialogue 
et à la coopération. C’est ce que les membres de ce type d’institut s'engagent 
à vivre. 
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LA PAROISSE ET LES ASSOCIATIONS 
DE FIDELES A L’HEURE DU PAPE FRANCOIS 


ALPHONSE BORRAS* 


RESUME — Cette étude prend appui sur un passage de l’exhortation apos- 
tolique du Pape Francois, Evangelii Gaudium, qui concerne la paroisse et la 
vie associative (EG 28 et 29), dans une section intitulée de maniére signifi- 
cative « Un renouveau ecclésial qu’on ne peut différer » (cf. EG 27-33). 
Dans ce passage de l’exhortation, le Pape aborde les relations entre la 
paroisse et les associations ainsi que leurs apports réciproques et les condi- 
tions de leur contribution à la « transformation missionnaire de l’Église » 
(selon le titre même du premier chapitre de l’exhortation, EG 19-49). Après 
quelques réflexions préliminaires sur la liberté d’association et le mystère de 
l'Église (1), l’auteur examinera EG 28 et 29 pour dégager la pertinence de 
l'institution paroissiale (II), en même temps que sa relativité (III) ainsi que 
la richesse de la vie associative (IV). Il traitera alors de l’articulation des 
associations en tant que telles dans la paroisse (V), de l’incidence de l’enga- 
gement associatif des paroissiens (VI) et enfin des conditions favorables pour 
une intégration des associations par la paroisse et les paroissiens (VI). 
Ceux-ci, curé y compris, faciliteront le contact des associations avec la 
paroisse. L’évéque diocésain favorisera leur intégration dans la pastorale du 
diocèse. Il reviendra aux associations de vouloir s’y intégrer et d’y contribuer 
effectivement en vertu de leurs charismes et par leurs œuvres d’apostolat. 


SUMMARY — This study is based on a passage from the apostolic exhort- 
ation of Pope Francis, Evangelii gaudium, concerning the parish and the 
associative life (EG 28 and 29), in a section entitled «An ecclesial renewal 
that cannot be differed (cf. EG 27-33). In this passage of the exhortation, the 
Pope discusses the relations between the parish and associations and their 


Vicaire général du diocèse de Liège, Professeur émérite de droit canonique à l’Université 
catholique de Louvain. 

Cet article a été initialement publié en catalan : « Parròquia i associacions de fidels a hora 
del papa Francesc », dans ‘Pastura les meves ovelles’ (Jn21,16). Miscellania d’homenatge al 
Cardenal Lluis Martinez Sistach, Barcelona, Ateneu universitari Sant Pacia, 2015, 783-801. 
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mutual rapport and the conditions of their contribution to the «missionary 
transformation of the Church» (according to the very title of the first chap- 
ter of the exhortation, EG 19-49). After some preliminary reflections on 
freedom of association and on the mystery of the Church (1), the author will 
examine EG 28 and 29 to determine the relevance of the parish institution 
(II), its relativity (MI), as well as the richness of associative life (IV). It will 
then treat the articulation of the associations as such in the parish (V), the 
impact of the associative commitment of the parishioners (VI), and finally 
the favorable conditions for an integration of associations by parish and 
parishioners (VII). These persons, including the parish priest, will facilitate 
the contact of the associations with the parish. The diocesan bishop will 
promote their integration into diocesan pastoral care. It will be up to the 
associations to wish to integrate themselves into it and to contribute effect- 
ively to it by virtue of their charisms and their works of the apostolate. 


Introduction 


La présente contribution se propose d’éclairer du point de vue canonique 
les relations entre les paroisses et les associations « à l’heure du Pape Fran- 
çois » à partir de l’exhortation apostolique Evangelii gaudium!. Celle-ci n’est 
pas un document canonique au sens d’une régulation de la vie ecclésiale par 
un dispositif juridique. Elle est néanmoins, à bien des égards, un document 
« disciplinaire » au sens où la disciplina consiste à apprendre à vivre selon 
l'Évangile (lat. discere) et à se tenir en disciples du Christ (lat. discipulus) ; 
elle est comme le style de vie qui résulte de la qualité de disciples de Jésus. 
C’est bien là le sens ancien de la disciplina comme style de vie ecclésiale. 


En ce sens, l’exhortation apostolique offre un ensemble de considérations 
et d’exhortations pour inviter les baptisés à vivre la joie de l'Évangile : 
celle-ci découle de la rencontre personnelle avec le Christ qui nous tourne 
vers le Père et nous communique son Esprit (cf. EG 3 ; d’où la réponse à ce 
Dieu qui nous aime, n° 39, et sa conséquence dans la mission, n° 120). Cette 
joie des disciples s’exprime dans la communion ecclésiale en termes de fra- 
ternité et se déploie dans la participation de tous, chacun selon sa condition 


— sa vocation, ses charismes, son ministère, etc. — à la mission entendue 


Ce n’est pas le lieu de présenter Evangelii gaudium qui a véritablement pris l’allure de 
document emblématique du pontificat du Pape François. Celui-ci y fait part de la façon dont 
il entend l’existence chrétienne, la vie ecclésiale, la mission évangélique et son ministère 
d’évéque de Rome, principe et fondement de l’unité visible des Églises (cf. LG 23a), garant 
autant de leur unité que de leur catholicité (cf. LG 13c in fine), hérault de leur apostolicité 
et témoin de leur sainteté. 
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comme communication de l'Évangile. Cette joie se traduit dans l’engage- 
ment social, au cœur de ce monde, avec une option préférentielle pour les 
pauvres, dans l’attente de l’accomplissement du Royaume. 


Un passage de Evangelii gaudium concerne la paroisse ef la vie associa- 
tive (EG 28 et 29). Il est situé dans une section intitulée « Un renouveau 
ecclésial qu’on ne peut différer » (EG 27-33). Il suggère non seulement les 
relations entre paroisse et associations mais leurs apports réciproques et les 
conditions pour qu’elles contribuent à la « transformation missionnaire de 
l'Église », selon le titre même du premier chapitre de l’exhortation aposto- 
lique dont ils font partie (EG 19-49). 


Après quelques réflexions préliminaires sur la liberté d’association et le 
mystère de l’Église (I), l'examen des numéros 28 et 29 soulignera la perti- 
nence de l’institution paroissiale (II), en même temps que sa relativité (IID 
et la richesse de la vie associative (IV), et donnera lieu à des considérations 
sur l’articulation des associations en tant que telles dans la paroisse (V), 
l’incidence de l’engagement associatif des paroissiens (VI) et enfin les condi- 
tions qui favorisent une intégration des associations par la paroisse et les 
paroissiens (VII). 


1 — Liberté d’association, convocation ecclésiale et élan 
missionnaire 


En tant que citoyens, par surcroit dans des Etats démocratiques, nous 
avons une compréhension spontanée et une pratique de la liberté d’associa- 
tion telle qu’elle est sanctionnée par nos Constitutions nationales, le droit 
européen et la Déclaration universelle des droits de l’homme et du citoyen 
des Nations Unies. C’est sans doute par ce biais-là que nous apprécions ce 
droit fondamental des fidéles également sanctionné par le Code de droit 
canonique de 1983 (c. 215 en général, cf. AA 18-19 ; c. 278 pour les clercs, 
cf. PO 8}. La liberté d’association est un véritable droit naturel ; elle dérive 


2 Cf. H. HALLERMANN, « Koalitionsfreiheit », dans A. VON CAMPENHAUSEN, I. RIEDEL- 
SPANGENBERGER, R. SEBOTT (éd.), Lexikon fiir Kirchen- und Staatskirchenrecht, t. 2, Pader- 
born-Munich-Vienne-Zurich, F. Schéningh, 2001, p. 583-584. Comme le remarque très 
judicieusement le Cardinal Martinez Sistach, pour les fidèles en général, le c. 215 n'utilise 
pas le terme ius, mais l'expression integrum est, autrement dit « il leur (= aux fidèles) 
revient, foncièrement, pleinement » ; pour les clercs, le c. 278 § 1 utilise le terme ius. 
Cf. L MARTINEZ SISTACH, art. « Asociación [derecho de] », Diccionario general de derecho 
canónico, vol. 1, Pampelune, Universidad de Navarra — Thomson Reuters Aranzadi, 2012, 
p. 509-513, ici p. 509. 
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cependant tout autant du baptéme en tant que sacrement qui appelle a parti- 
ciper à la mission de l’Église’. Mais elle n’est pas le fondement de notre 
ecclésialité. Celle-ci découle du mystère du salut, du projet salvifique de 
Dieu venu à la rencontre de notre humanité par l’incarnation de son fils, sa 
mort et sa résurrection ainsi que par la Pentecôte de son Esprit. 


L'Église prend corps dans notre histoire comme convocation (gr. ekklesia) 
de l’humanité à l’alliance. L'Église est bel et bien convocation d’hommes et 
de femmes rassemblés dans l'Esprit Saint, par la Parole et les sacrements, 
grâce au ministère apostolique des évêques et de leurs collaborateurs 
(cf. CD 11 ; LG 20c). Baptisés dans le Christ, ils ont été établis en peuple 
(LG 31b ; c. 204 §1, lat. in populum, accusatif qui suggère une dynamique) 
et appelés à exercer au cœur de ce monde la mission confiée par Dieu à 
l'Église (ib. ; lat. ad exercendam missionem). 


Le droit de s’associer n’est donc pas à l’origine du phénomène ecclésial. 
Il en est la conséquence*. En vertu de leur baptême, les fidèles du Christ sont 
en effet appelés et envoyés : leur réponse à cette vocation s’opère par l’ac- 
tion de l’Esprit Saint. Celui-ci agit dans le cœur des fidèles et au sein de la 
communauté ecclésiale autant que dans le monde tendu eschatologiquement 
vers son achèvement. L'Esprit distribue ses dons à chacun pour le bien de 
tous et en vue de l'édification de l’Église et de l’annonce de l'Évangile 
(cf. Rm 12, 6-18 ; 1 Co 12,7-10 et 28-31 ; 1 P 4,10 ; etc.). Ces dons « spi- 
rituels » sont des charismes certes individuels mais toujours pour l’Église et 
sa mission. C’est en Église qu’ils sont reconnus et accueillis à titre indivi- 
duel ; c’est aussi en Église qu'ils sont partagés avec d’autres chrétiens qui 
contribuent ainsi collectivement à la mission en ce lieu. 


La reconnaissance des charismes et leur discernement s’opèrent dès lors 
pour une œuvre collective, notamment dans un cadre associatifs. Les charismes 


Le droit de s’associer est un droit naturel, cf. J.L. GUTIÉRREZ, Code de droit canonique. 
Édition bilingue et annotée sous la responsabilité de l’Institut Martin de Azpilcueta, Mon- 
tréal, Wilson & Lafleur Ltée, 1990, p. 235, sub c. 299. Mais ce ius naturale est tout autant 
un ius baptismale, cf. H. HALLERMANN, « Koalitionsfreiheit », dans A. VON CAMPENHAUSEN, 
I. RIEDEL-SPANGENBERGER, R. SEBOTT (éd.), Lexikon für Kirchen- und Staatskirchenrecht, 
t. 2, p. 583-584. 

Cf. H. HALLERMANN, « Vereinigung von Glaübigen » et « Vereinsrecht. I. Kath. », dans 
A. VON CAMPENHAUSEN, I. RIEDEL-SPANGENBERGER, R. SEBOTT (éd.), Lexikon für Kirchen- 
und Staatskirchenrecht, t. 2, respectivement p. 759-760 et p. 766-768; L. MARTINEZ SISTACH, 
art. cit., p. 509 ; L. NAVARRO, art. « Asociación de fieles », dans Diccionario general de 
derecho canónico, vol. 1, Pampelune, Universidad de Navarra — Thomson Reuters Aran- 
zadi, 2012, p. 519-526. 

Cf. É. DE VALICOURT, « Charisme et pérennité. Les œuvres en droit canonique », L'Année 
canonique 54 (2012), p. 95-108. 


LA PAROISSE ET LES ASSOCIATIONS DE FIDELES À L'HEURE DU PAPE FRANÇOIS 117 


donnent ainsi lieu à des associations, souvent au départ simplement de fait®, 
puis de droit, privées ou publiques (cc. 298-329). Cet éventail d’associations 
se déploie en fonction de l’annonce de l'Évangile, du service de l’humanité et 
de la marche de celle-ci vers son accomplissement eschatologique. La vie 
associative est à cet égard un lieu particulier de l’action de l'Esprit et de la 
profusion de ses charismes : à l’origine des groupes et associations de fidèles, 
il y a toujours un charisme qui les rassemble et les stimule à œuvrer ensemble. 
À partir d’un « charisme originaire » 7, ont existé et existent encore des formes 
variées de vie associative pour des motifs spirituels et apostoliques. 


C’est que les associations de fidèles n’ont pas simplement une utilité 
intra-ecclésiale. A Vinstar de toute autre communauté chrétienne, elles ont 
une mission au cceur de ce monde, concrétement dans la société ot elles 
existent et déploient leur action ou leur apostolat. D’ ailleurs elles participent 
à ce large phénomène associatif par lequel des mouvements de tous genres 
remplissent un rôle essentiel dans la construction d’une société civile digne 
de l’être humain. Cette facette extra-ecclésiale est inhérente à leur mission 
évangélisatrice dès lors que celle-ci implique la promotion humaine, sans 
pour autant se réduire à celle-ci. Car Dieu veut sauver l’humain, tout l’hu- 
main, puisque son Verbe incarné a assumé notre condition humaine pour que 
nous prenions part à sa divinité’. 

Le rôle des associations et leur articulation avec les paroisses dans le 
diocèse s’éclairent donc à partir de la mission de l’Église. Citant Jean-Paul II 


Patrick Valdrini estime que ces associations qui n’ont pas (encore) formellement de recon- 
naissance canonique ont le droit de déployer leurs activités dans l’Église. Le c. 299 § 3 
concerne l’accès des associations qui se soumettent aux conditions prévues dans la législa- 
tion. Les associations de fait peuvent exister dans le cadre d’exercice du droit défini dans le 
Code (respect des finalités ecclésiales, cf. c. 299 $ 1 [cf. cc. 298 $ et 301 $ 1] ; responsabi- 
lité exclusive des fidèles concernés et dès lors gouvernement interne par leurs membres, 
cf. c. 299 § 1 ; néanmoins soumission à la vigilance de l’autorité ecclésiale de leurs fidèles 
individuellement parlant ; patrimoine propre qui n’est pas un bien ecclésiastique, cf. c. 325 ; 
etc.). Cf. P. VALDRINI, Droit canonique, Paris, Dalloz, coll. « Précis », 1999, 2ème éd., 
n° 193, p. 115-116 ; H. HALLERMANN, « Vereinsaufsicht. II. Kath. », dans A. VON CAMPEN- 
HAUSEN, I. RIEDEL-SPANGENBERGER, R. SEBOTT (éd.), Lexikon für Kirchen- und Staatskirchen- 
recht, t. 2, p. 763-765, ici p. 764-765; L. NAVARRO, art. cit., p. 522. 

L. GEROSA, « Le ‘charisme originaire’. Pour une justification théologique du droit d’asso- 
ciation dans l’Église », NRT 112 (1990), p. 224-235. 

C’est à juste titre que le Pape François rappelle à la suite de Paul VI que « l’évangélisation ne 
serait pas complète si elle ne tenait pas compte des rapports concrets et permanents qui existent 
entre l'Évangile et la vie, personnelle, sociale, de l’homme » (EG 181, citant Evangelii nun- 
tiandi n° 29). Juste avant cela il citait déjà Paul VI en rappelant le principe de discernement 
du véritable développement dans la perspective du Royaume, c’est qu’il concerne « tous les 
hommes et tout l’homme » (EG 181, citant Populorum progressio n° 147). 
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s’adressant aux évêques d’Océanie, le Pape François dit sans ambages : 
« tout renouvellement dans l’Église doit avoir pour but la mission, afin de 
ne pas tomber dans le risque d’une Église centrée sur elle-même » (EG 27 
in fine). « L'Église n’a nullement son centre en elle-même, comme si elle 
était une quelconque organisation. Son centre est hors d’elle-même : il est 
en Jésus-Christ qui l’engendre et la porte »°. 


La communion ecclésiale est par nature même extravertie, tournée vers 
l’extérieur et ouverte au Royaume qui vient au cœur de ce monde. Elle n’a 
pas sa finalité en elle-même : elle est pour le monde du fait que le Christ a 
donné sa vie pour le salut de tous les hommes. Toute communauté ecclésiale 
n’a de sens qu’en fonction de l'Autre, à savoir Dieu qui la convoque et l’en- 
voie, et des autres auxquels la Bonne Nouvelle de l’amour de Dieu est des- 
tinée. Paroisses et associations doivent donc se comprendre en fonction 
d’une « Eglise en sortie » (EG 20, 23, 24, 27, 97). D’ot indispensable 
conversion pastorale et missionnaire (EG 25 ; cf. 15, 27, 30). 


2 — « La paroisse n’est pas une structure caduque » (EG 28) 


La paroisse est une institution multiséculaire. Elle nous vient de trés loin. 
Ses origines remontent au 4°™° siècle à partir du moment où l’expansion de 
la foi chrétienne s’est progressivement opérée dans les campagnes!®. 
Jusqu’alors, le fait chrétien était principalement un phénomène urbain. À la 
faveur de ce qu’il est convenu d’appeler le tournant constantinien!', c’est 
petit à petit au long du haut Moyen-Age que des communautés ont été 


9 J. RATZINGER & K. LEHMANN, Vivre avec l'Église, Paris, Lethielleux, 1978, p. 87. 

10 Cf. A. HOUSSIAU, art. « Paroisse », dans Catholicisme 10, col. 671-687 ; V. Bo, Storia della 
parrocchia, vol. 1, I secoli delle origini (sec. IV-V), Roma, Ed. Dehoniane, 1988 ; vol. 2, I 
secolo dell'infanzia (sec. VI-XI), 1990 ; vol. 3, Il travaglio della crescita (sec. XII-XIV), 
1991 ; vol. 4, Il superamento della crisi (sec. XV-XVI), 1992 ; J.M. MARTÍ i BONET, La 
parròquia. Historia, evolució i vida. Lliçó inaugural. Curs acadèmic 2007-2008, Barcelona, 
Facultat de Filosofia de Catalunya — Facultat de Teologia de Catalunya, 2007. 

L’édit de tolérance de Constantin en 313 et celui de Théodose en 380 faisant de la foi chré- 
tienne la religion de l’Empire ont déterminé non seulement un autre rapport de l’Église à la 
société mais aussi une autre compréhension de la mission ecclésiale, l’Église étant désormais 
intégrée à l’Empire, constituant avec celui-ci la christianitas avec ses deux pôles temporel 
et spirituel. Ces deux pôles en tension détermineront deux pouvoirs — deux prétentions ou 
emprises — de l’Église et de l’État d’abord l’une avec l’autre, puis l’une face à l’autre, à 
l’intérieur d’une seule et même societas christiana. Au 16?"* siècle, l’unité de la chrétienté 
sera entamée et la confrontation des deux pouvoirs donnera progressivement lieu à leur 
séparation et à la sécularisation de la société. 
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établies en milieu rural et en périphérie urbaine à l’instar de la communauté 
urbaine pré-nicéenne. Ces communautés qui seront qualifiées au 12°™° siècle 
de paroissiales, reprendront la fonction de la communauté urbaine présidée 
par l’évêque. C’est au fur et à mesure du Moyen-Age et surtout après le 
concile de Trente que s’établira un véritable réseau de paroisses couvrant le 
territoire du diocèse, de manière plus systématique aux 19*™° et 20%™° siècles. 


De toute évidence, l’institution paroissiale a traversé de multiples vicissi- 
tudes au fil des quinze derniers siècles. Elle a assumé à chaque période une 
diversité de figures. Il importe en effet de distinguer entre l'institution dans 
ses composantes essentielles du point de vue canonique (cf. c. 515 $1) et ses 
figures ou réalisations concrètes qui, par la force des choses, peuvent — et 
doivent — varier selon les circonstances de l’annonce de l'Évangile en un 
lieu’. Le Pape François dit très judicieusement que la paroisse a une 
« grande plasticité » (EG 28) et il précise qu’« elle peut prendre des formes 
très diverses » (ib. je souligne volontiers « très » !). 


Sans entrer dans un développement doctrinal approfondi, je m’en tiendrai 
ici à décrire la paroisse comme étant « l’Église en un lieu pour tout et pour 
tous ». Je veux expliciter cette affirmation à partir de ce que la doctrine 
canonique énonce à propos de la paroisse. Canoniquement, l’institution 
paroissiale comprend trois composantes essentielles!*. La première, c’est 
qu’elle est et demeure une « communauté de fidèles » : le Code ajoute 
« déterminée ». Cette détermination découle du fait qu’elle est « établie de 
manière stable », c’est-à-dire érigée par l’autorité ecclésiale compétente, 
l’évêque diocésain, pour y assurer la « pleine (prise en) charge pastorale » 
(lat. plena cura animarum). L’érection canonique est ainsi sa deuxième com- 
posante institutionnelle. 


En tant que convocation en ce lieu d’>hommes et de femmes touchés par 
le fait chrétien, la paroisse est le cadre habituel de ce que le Pape François 
appelle la « pastorale ordinaire » qu’il qualifie d’ailleurs à partir de ses des- 
tinataires : si elle est « dirigée vers les cœurs des fidèles qui fréquentent 
régulièrement la communauté et qui se rassemblent le jour du Seigneur pour 


12 Citons par exemple, du point de vue historique, l'excellente petite contribution de G. CHOLVY, 
« La paroisse au vent de l’histoire », Esprit & Vie 110 (2000/16), p. 3-9, ainsi que d’un 
point de vue plutôt théologique l’étude de G. ROUTHIER, « La paroisse : ses figures, ses 
modèles et ses représentations », dans G. ROUTHIER & A. BORRAS, Paroisses et ministère. 
Métamorphoses du paysage paroissial et avenir de la mission, Paris-Montréal, Médiaspaul, 
2001, p. 197-251. 

3 A. BORRAS, Les communautés paroissiales. Droit canonique et perspectives pastorales, 
Avant-Propos par le Cardinal Godfried DANNEELS, Préface par Hervé LEGRAND op, Paris, 
Éd. du Cerf, coll. « Droit canonique », 1996, p. 55-74. 
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se nourrir de sa Parole et du Pain de la vie éternelle », elle doit néanmoins 
inclure « les fidèles qui conservent une foi catholique et sincère, en l’expri- 
mant de diverses manières, bien qu’ils ne participent pas fréquemment au 
culte » (EG 14). 


Il s’agit donc des fidèles pratiquants réguliers, occasionnels et saison- 
niers ainsi que des baptisés moins, voire non pratiquants, à savoir « les 
fidèles qui ne participent pas fréquemment au culte » (ib.). La paroisse 
assure en effet une plena cura animarum pour tous, y compris les fidèles 
éloignés de la vie paroissiale, isolés et livrés à eux-mêmes. Ces fidèles sont 
de soi peu ou pas pratiquants. Ils représentent la « périphérie » de cette 
Église qui se doit de « sortir de son propre confort et avoir le courage de 
rejoindre toutes les périphéries qui ont besoin de la lumière de l’Évangile » 
(EG 20 in fine). 

Communauté « pour tous », la paroisse pour le tout-venant est aussi 
« pour tout » dans le sens qu’elle offre l’essentiel pour devenir chrétien et 
faire Église, de la naissance à la foi par le baptême jusqu’à l’entrée dans la 
vie par les funérailles. 


La troisième composante, c’est que cette communauté est confiée à un 
« curé » comme à son « pasteur propre », dans l’autonomie de sa charge 
qu’il exerce néanmoins sous l’autorité de l’évêque diocésain (cf. c. 515 
$1 ; cf. c. 131). Le curé accomplit sa triple mission prophétique sacerdo- 
tale et royale avec l’autorité qu’il tient non de ses mérites propres, ni de 
sa compétence mais du Christ pour la médiation de l’Église — avec la 
coopération d’autres clercs et l’aide de fidèles laïcs (cf. c. 519 in fine). Le 
curé exerce son ministère sacerdotal de présidence avec d’autres fidèles, 
pas sans eux, selon la diversité des charismes, services et ministères. 
L'institution paroissiale repose beaucoup plus que dans le passé sur les 
fidèles qui la composent. Jadis elle était à la fois portée et représentée par 


le curé!*. 


D'un point de vue pneumatologique, la paroisse est le lieu de l’action 
multiple et diversifiée de l’Esprit Saint et, de ce point de vue, le ministère 
du curé consiste à promouvoir la diversité des charismes et des ministères. 


14 Cela tient aux évolutions socio-culturelles, à leur incidence sur la vie en Église et en parti- 
culier à la valorisation de la communauté dans les pratiques pastorales autant que dans la 
théologie le magistère et le Code de droit canonique. Canoniquement, l’accent mis sur la 
« communauté déterminée de fidèles » (c. 515 $ 1) induit en effet qu’il n’y a de commu- 
nauté paroissiale que par les baptisés qui en font partie ou qui, du moins, se réfèrent à elle ; 
cela va des fidèles anonymes — pratiquants réguliers ou saisonniers — aux laïcs bénévoles 
et missionnés, rémunérés ou pas, sans oublier le curé, d’autres prêtres ou diacres affectés au 
service de la paroisse. 
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D'un point de vue christologique, la paroisse est bel et bien le corps ecclésial 
du Christ au service duquel le curé figure sacramentellement que le Christ 
en est la « téte », le « chef », le « vrai pasteur » ou le « bon berger » qui le 
convoque et l’envoie. 


Parce qu’il n’a pas tous les charismes ni assume toutes les charges, le curé 
ne peut — ni ne doit — exercer sa mission tout seul, ni de manière isolée. 
J’aime à dire qu’à l’instar de l’évêque diocésain, le curé ne fait pas tout mais 
qu’il veille à ce que tout se fasse. Avec les termes mêmes de Jean-Paul II, 
le Pape François rappelle que l’Église doit continuer (littéralement « conti- 
nuera ») à être « l’Église elle-même qui vit au milieu des maisons de ses fils 
et de ses filles » (CAL 26, repris dans EG 28). 


Le Pape insiste sur un réel contact avec les familles et avec les gens, 
autrement dit une véritable « proximité » (EG 28). Cette caractéristique est 
très importante aux yeux de l’évêque de Rome ; nous le verrons dans un 
instant. La paroisse, dit encore le Pape, est « présence ecclésiale sur le ter- 
ritoire »'°. Sa territorialité dit quelque chose de la proximité que Dieu, par 
son Église, veut vivre avec notre humanité. François Moog a parfaitement 
compris l’enjeu du principe de territorialité de la paroisse : « personne n’est 
exclu de l’Église et même le plus pauvre et le plus isolé appartiennent à une 
communauté chrétienne par le fait de se trouver quelque part »!7. Dans ce 
sens, la paroisse est « le privilège des pauvres ». 


La conversion pastorale de cette institution multiséculaire qu’est la 
paroisse exige de s’engager de manière résolue pour être « encore plus 
proches des gens ». La proximité est un facteur de renouveau de la paroisse 
dans un sens missionnaire, c’est-à-dire pour qu’elle soit « plus expansive et 
plus ouverte » (cf. EG 27), bref « en sortie » (ib.). D’après le Pape François, 
le renouveau de l’institution paroissiale requiert en outre que les paroisses 
« soient des lieux de communion vivante et de participation et qu’elles 
s’orientent complètement vers la mission » (EG 28). Au total, quatre requêtes 
doivent donc être rencontrées pour une paroisse « en sortie » : proximité, 
communion, participation et mission. 


15 A. BORRAS, « “Il parroco non deve fare tutto”. Alcune considerazioni sull’esercizio del 


ministero pastorale », La Scuola Cattolica 136 (2008), p. 539-563. 

La territorialité n’est pas une composante essentielle de la paroisse ; elle en est cependant 
un élément déterminant. Il existe en effet des paroisses personnelles, mais elles sont l’ex- 
ception à la règle. Le territoire est en principe le critère objectif d’appartenance à la paroisse 
(cf. c. 518). 

F. Moos, « La conversion missionnaire des communautés paroissiales. Un défi pour la 
nouvelle évangélisation », Lumen Vitae 67 (2012), p. 203-219, ici p. 206. 
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3 — « La paroisse n’est pas l’unique institution 
évangélisatrice » (EG 28) 


L'institution paroissiale a encore tout son sens. Elle n’est pas caduque, avons- 
nous dit à la suite de François. Mais celui-ci s’empresse d’ajouter que la paroisse 
« n’est pas l’unique institution évangélisatrice » (EG 28). En d’autres termes, 
c’est la relativité de l’institution paroissiale qui est ici soulignée. En rigueur de 
termes, cette relativité signifie la mise en relation de la paroisse avec d’autres 
réalités ecclésiales. Autrement dit, la paroisse n’est pas un « ab-solu », littérale- 
ment une réalité détachée, sans lien avec quoi que ce soit. Cela rejoint le néces- 
saire décentrement de l’Église : c’est en fonction de son extraversion inhérente 
à toute communauté ecclésiale que la paroisse est à proprement parler « pour 
tous » et qu’elle se doit d’être sur son territoire — et dans son terroir — « lieu 
de l’écoute de la Parole, de la croissance de la vie chrétienne, du dialogue, de 
l’annonce, de la charité généreuse, de l’adoration et de la célébration » (EG 28). 


La paroisse s’inscrit dans l’éventail des communautés par lesquelles 
l'Évangile est annoncé, célébré et attesté en ce lieu. L'Église locale diocé- 
saine se déploie en effet à travers une variété de réalités ecclésiales qui, sous 
l’autorité de l’évêque diocésain, réalisent la mission en ce lieu, chacune selon 
sa spécificité propre. Elle exprime sa joie de communiquer Jésus-Christ dans 
une « constante sortie vers les périphéries de son propre territoire ou vers de 
nouveaux milieux socio-culturels (EG 30). Sans prétendre a l’exhaustivité, 
j évoque cette diversité qui, comme un vitrail, reflète la proximité de Dieu 
par la médiation du mystère de l’Église!$. Cette diversité se répartit de 


18 Cela renvoie à la diversité des « lieux d’Eglise » ou « réalités ecclésiales », expressions 


diverses selon les auteurs et les sensibilités, mais au-delà de la terminologie ces expressions 
évoquent un éventail de communautés ecclésiales : les lieux de pèlerinage, un sanctuaire marial, 
le pôle des abbayes et monastères, celui des centres de retraites spirituelles, le pôle de la for- 
mation chrétienne comprenant les initiatives décentralisées de formation jusqu’à une faculté de 
théologie ou de sciences religieuses en passant par un centre diocésain, etc. Cf. M. KEHL, Wohin 
geht die Kirche ? Eine Zeitdiagnose, Herder, Fribourg-en-Brisgau, 1996, 5° éd., p. 131-135 ; 
l’ouvrage du collectif publiant sous le nom de Paul MERCATOR, La fin des paroisses ? Recom- 
positions des communautés, aménagement des espaces, Paris, Desclée de Brouwer, 1997, 
p. 181 ; G. ROUTHIER, « De multiples lieux pour “faire Église” aujourd’hui », Esprit & Vie 45 
(2001), p. 3-9 ; Mgr J.-P. RICARD, Sept défis pour l'Église, Paris, Bayard, 2003. Des auteurs 
allemands contemporains parlent de Lebensraiime, espaces de vie. C’est sans doute avec une 
connotation proche que nous trouvons le concept d’« espace » sous la plume de Mgr G. GILSON, 
Les prêtres, parlons-en, Paris, Desclée de Brouwer, 2006, p. 60-62 ; A. BORRAS, « Ripensare 
la missione ecclesiale in una logica di comunione », dans A. TORRESIN (éd.), Presbiterio e 
Comunione. Riflessioni teologiche e pastorali, Milano, Ed. Ancora, 2007, p. 15-49. Le Cardinal 
Walter Kasper appréhende de façon similaire la réalité du paysage ecclésial en mutation : 
W. Kasper, Serviteurs de la joie. La vie de prétre et le service sacerdotal, Paris, Ed. du Cerf, 
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maniére générale entre communautés associatives et communautés que la 
canonistique française qualifie de hiérarchiques ou de plein droit. Commen- 
cons par celle-ci |? 


Canoniquement parlant, on pourrait mentionner d’autres institutions égale- 
ment érigées de manière stable par l’autorité compétente pour y assurer une 
plena cura animarum. Sur le plan du diocèse, je citerais comme exemple les 
aumôneries carcérale, hospitalière et étudiante confiées à des chapelains 
(cf. cc. 564-572), mais aussi les églises confiées à un recteur (cf. c. 556-563)”. 


Ces institutions érigées ou fondées par l’autorité compétente peuvent 
entrer dans la catégorie des « autres institutions ecclésiales » que le Pape 
François cite en tête du n° 29 qui suit immédiatement ses considérations sur 
la paroisse. Il mentionne également les « communautés de base et petites 
communautés » qui, habituellement, entrent dans le giron des paroisses. Et 
il évoque ensuite les « mouvements et autres formes d’association » qui, 
d’un point de vue canonique relèvent plutôt de la catégorie des communautés 
« associatives » alors que les précédentes relèvent de celle des communautés 
« hiérarchiques » ou de plein droit. 


4 — « Les mouvements et autres formes d’associations, (...) 
une richesse de l’Église » (EG 29) 


De toute évidence, au-delà de la paroisse, il y a d’autres réalités ecclé- 
siales, en particulier les associations de fidèles, objet de notre propos. Le 


coll. « Épiphanie », 2007, p. 137-141, mais avec un flou terminologique et sans considération 
de la spécificité de l’institution paroissiale ; le Cardinal parle en effet de « centres spirituels qui 
seraient des foyers de rayonnement de l'Église » (p. 137) ou d’« églises-centres » (p. 139) ; 
cela correspondrait à l’église-mère d’une paroisse (p. 138), et même à un monastère, une mai- 
son religieuse, un lieu de pèlerinage ou tout autre centre pastoral (ib.). 
19 Cf. P. VALDRINI (dir.), Droit canonique, Paris, Dalloz, coll. « Précis », 1999, 2ème éd., n° 182 
et 202, respectivement p. 108 et 121-122. 
20 Ces réalités ecclésiales garantissent une prise en charge pastorale des personnes concernées 
au titre d’une appartenance objective basée respectivement sur leur condition de vie (l’in- 
carcération) ; leur état de santé (la maladie) ou leur appartenance à une institution d’ensei- 
gnement (étudiants, personnel académique, etc.) ; les églises confiées à un recteur ne déter- 
minent pas comme telle une appartenance objective des fidèles qui les fréquentent ; ceux-ci 
ne cessent d’appartenir à une paroisse par leur domicile et le recteur n’a pas à proprement 
parler une « pleine » charge d’âmes car elle n’inclut pas par exemple la célébration du 
baptême ni les funérailles. On pourrait encore mentionner d’autres institutions comme les 
établissements d'enseignement catholique de toute discipline, genre et degré que l’Église a 
le droit de fonder et de diriger (cf. cc. 800 $1, 802 $1 et 807). 
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Pape n’assume pas ici la technicité de la conceptualité canonique mais il 
encourage à bien saisir le phénomène associatif, d’ailleurs en soi très pluriel, 
et à le mettre en relation avec l'institution paroissiale dans la diversité de ses 
figures, d’hier et d’aujourd’hui. 


À ce propos, en Europe occidentale et en Amérique du Nord, nous consta- 
tons de nos jours, en milieu urbain et même dans une certaine mesure en 
milieu rural, que les paroissiens se rassemblent plutôt sur un mode de parti- 
cipation volontaire et décident ou pas de s’impliquer dans la paroisse ou du 
moins de se référer, par elle, à l’Église. Sous l’effet d’une sociabilité affini- 
taire en réseaux, les appartenances religieuses, autrefois conçues comme 
globales, se disloquent en faveur de formes diverses de bricolage religieux?!. 


La vie paroissiale est désormais plus clairement — sinon plus « libre- 
ment » — que dans le passé traversée par une dynamique associative. 
Aujourd’hui, au-delà de la simple résidence dans le territoire de la paroisse, 
les paroissiens décident d’en faire partie. Ils se réfèrent à telle paroisse en 
s’y engageant parce qu’ils le veulent”. Dans ce contexte, la paroisse tend à 
devenir de plus en plus « paroisse d’élection »”. 


Du côté des « mouvements et autres formes d’associations », d’une 
manière générale, l’impression qui se dégage est celle d’une efflorescence 
de différentes formes de groupements. Au-delà des mouvements d’Action 


21 C’est dans la foulée des travaux du sociologue allemand Thomas Luckmann (The Invisible 
religion, New-York, McMillan, 1967) que l’on parle de « bricolage » généralisé des 
croyances. La sociologue belge Liliane Voyé parle du passage d’une « religion instituée » 
à une « religion recomposée », sous l’effet de la sélectivité des individus, qui redéfinissent 
même les pratiques et croyances sélectionnées en les associant à d’autres empruntées à 
divers systèmes. A cela s’ajoute le glissement d’une appartenance à des groupes adscriptifs 
(dans lesquels l’individu reçoit son identité), à l’appartenance à des réseaux (par lesquels il 
façonne son identité). Désormais, le sujet construit son identité, plus qu’il ne la reçoit 
comme c'était le cas dans le passé. Cf. L. Voyé, « De fidèles soumis aux clients bricoleurs. 
Quel avenir pour la paroisse ? », Lumen Vitae 59 (2004), p. 7-15. 

Qu'on le veuille ou non, on est en train de passer à un mode de participation volontaire de 
type associatif. On évolue dans les faits vers « une paroisse conçue comme un pôle de 
fidèles, territorialisé le plus souvent, ouvert à la mobilité (géographique et sociale) des 
croyants qui sont appelés à s’investir au sein de leur communauté » ? Ce sont les termes de 
O. BOBINEAU, « La paroisse immortelle ? », dans O. BOBINEAU, A. BORRAS et L. BRESSAN, 
Balayer la paroisse ? Une institution catholique qui traverse le temps, coll. « Religion et 
politique », DDB, Paris, 2010, p. 31. 

Il n’y a donc plus stricte coincidence entre la paroisse et la localité ; cela ne signifie pas une 
déterritorialisation de la paroisse, mais une mise en cause du quadrillage strict du territoire 
diocésain en paroisses (cf. c. 374 § 1). Cf. A. BORRAS, «La paroisse, et au-dela...», Études 
402 (2005), p. 137-148 ; « Paroisse et territoire : l émergence actuelle des “pôles parois- 
siaux” », L'Année canonique 52 (2010), p. 203-219. 
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catholique dont le déclin s’est opéré ces derniéres décennies dans la plupart 
des diocéses d’Occident, un large éventail de groupes a vu le jour depuis 
Vatican II. 


La majorité de ces groupes sont des associations privées de droit diocé- 
sain, plus rarement de droit pontifical. Dans le large éventail des mouve- 
ments apostoliques et des groupements spirituels, ces associations souvent 
qualifiées de « spirituelles » et desquelles se rapprochent des « mouvements 
ecclésiaux » — dans les pays francophones qualifiés la plupart du temps de 
« communautés nouvelles » — ont désormais pignon sur rue. Leur recon- 
naissance garantit au mieux la liberté des membres autant que la poursuite 
des finalités de l’association. Elle les situe formellement dans la communion 
ecclésiale, l'approbation de leurs statuts leur ayant pour ainsi dire procuré 
une carte d’identité en Église qui leur assure la légitimité institutionnelle 
d’exister et de se développer. Parmi toutes ces associations, certaines ont 
acquis le statut d’associations publiques. La vie associative est en effet un 
lieu particulier de l’action de l’Esprit Saint. Le charisme à l’origine de ces 
associations de fidèles est particulièrment protégé par l’Église dès lors qu’ils 
se sont vu reconnaître leurs statuts comme association privée ou qu’a fortiori 
ils ont été érigés en associations publiques. 


On comprend dès lors que, contemplant les années écoulées depuis la fin 
du dernier concile, Jean-Paul II ait parlé en 1988 d’une « nouvelle saison 
d’association des fidèles laïcs » (CAL 29b). Vingt-cinq ans plus tard, le Pape 
François dit notamment à propos des associations de fidèles qu’elles « sont 
une richesse de l’Église que l'Esprit suscite pour évangéliser tous les milieux 
et secteurs » (EG 29). Il souligne — mais avec un bémol ! — que « souvent 
elles apportent une nouvelle ferveur évangélisatrice et une capacité de dia- 
logue avec le monde qui rénovent l’Église » (ib., c’est moi qui souligne !). 


Dans la foulée du Synode des Évêques de 2012, le Pape ajoute qu’il est 
cependant « très salutaire » que ces associations (et d’autres institutions) 
« ne perdent pas le contact avec cette réalité si riche de la paroisse du lieu 
et qu’elles s’intègrent volontiers dans la pastorale organique de l’Église par- 
ticulière » (ib., citant la proposition 26 du Synode de 2012). Cette double 
requête du Pape François suggère que, dans les faits, il se peut que des 
associations aient perdu le contact avec la paroisse et qu’elles s’intégrent 
difficilement a la vie du diocése ! 


Avec le langage que nous lui connaissons, le Pape met en garde contre 
l’éclectisme évangélique et la marginalité ecclésiale. Il écrit en effet : « cette 
intégration évitera qu’elles demeurent seulement avec une partie de l’Évan- 
gile et de l’Église, ou qu’elles se transforment en nomades sans racines » 
(EG 26 in fine). Nous reviendrons plus loin sur leur difficile intégration à la 
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vie du diocèse. À cet égard, le Pape François semble moins enthousiasmé 
que ses prédécesseurs. La diocésanité des mouvements ecclésiaux n’est pas 
celle dont faisaient preuve jadis les mouvements d’Action catholique. Celle-ci 
était soucieuse de donner toute sa place au protagonisme des laics engagés 
dans le monde à partir de l’Église locale”. 


Je me demande si nous ne sommes pas en train d’assister à un glissement 
dans la vie associative contemporaine. A la séquence classique — (la révéla- 
tion de) Dieu — (le mystére de) / Église — (peuple de Dieu dans) le monde, 
ne serait-on pas en train de passer à Dieu (qui se révèle et nous appelle à une 
expérience de communion) — le monde (sécularisé, loin de Dieu, le plus 
souvent indifférent, mais en soif de spiritualité) — / Église (envoyée pour 
offrir l'Évangile et ouvrir le dialogue entre nos contemporains et le Dieu de 
la révélation) ? 


Ce glissement est fonction de la prise de conscience dans ces associations 
de l’indispensable expérience de foi des baptisés. L’enjeu n’est plus tant 
comment valoriser dans l’Église les laïcs et le laïcat associé pour enrichir 
l'Église locale de leur vécu « dans le monde » et assurer une « gérance du 
temporel dans la dynamique du Royaume ? » (cf. LG 31b). L’enjeu semble 
plutôt « comment valoriser au cœur de ce monde, dans la société, une expé- 
rience de foi, plus évangélique et plus communautaire, au service de nos 
contemporains et de la présence de Dieu dans notre histoire ? ». Ce passage 
de la séquence « Dieu-Église-Monde » à celle « Dieu-Monde-Église » 
entraîne la communauté ecclésiale à se penser et se déployer en fonction du 
dialogue et, en définitive, de la rencontre entre Dieu et les êtres humains. Les 
« nouveaux mouvements » ne sont-ils pas les pionniers de ce déplacement ? 
Mais leur reconnaissance ecclésiale, ils ne la demandent pas en vertu d’un 
mandat de la hiérarchie comme jadis l’Action catholique mais en raison du 
charisme de leur fondateur. 


Dans cette perspective, on comprend que l’ancrage dans le charisme du 
fondateur prime sur celui de l’intégration organique dans la pastorale de 
l'Église locale. On note dès lors une relativisation du rapport à l’Église par- 
ticulière, le diocèse et son pasteur, en faveur d’une valorisation de la réfé- 
rence au fondateur sur fond d’une volonté de dépendance par rapport au 
pape, plus qu’à l’évêque diocésain. Ne serait-ce pas à partir de 1a qu’il faut 


# Je reprends ici ces réflexions particulièrement pertinentes d’Alberto Cozzi à propos de l’évo- 
lution des mouvements dans l’archidiocèse de Milan durant ces dernières décennies. Je 
pense qu’à bien des égards elles peuvent éclairer plus largement la situation dans d’autres 
diocèses d’Europe occidentale. Cf. A. Cozzi, « La figura dei molti. Rilettura teologica », 
dans G. ROUTHIER, L. BRESSAN & L. VACCARO (éd.), Da Montini a Martini: il Vaticano IT 
a Milano. I. Le figure, Brescia, Morcelliana, 2012, p. 557-586, en l’occurrence p. 569-579. 
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comprendre le déficit de diocésanité des « nouveaux mouvements » qui 
explique leur intégration problématique dans la pastorale du diocése ? 


5 — Conditions d’une articulation des associations 
avec la paroisse 


La présence dans le champ paroissial des associations est en principe le 
gage d’un indéniable dynamisme pastoral. A la suite de canonistes émi- 
nents”, il est bon de distinguer ces associations selon une typologie ternaire 
entre mouvements apostoliques, associations spirituelles et mouvements 
ecclésiaux. Voyons donc les conditions d’une intégration de chacune de ces 
associations en tant que telles dans la vie paroissiale. 


Les mouvements apostoliques ont une longue expérience à cet effet. Vu 
l’abandon de la théorie du mandat pour participer à l’apostolat hiérarchique, 
ils ne se situent plus comme jadis dans le modèle de la paroisse d’œuvres 
sous la houlette du curé, qui était de facto le relais concret de la tutelle hié- 
rarchique de l’Ordinaire du lieu. Les mouvements apostoliques se sont éman- 
cipés, pourrait-on dire, et s’ils sont éventuellement encore comme tels pré- 
sents en paroisse, leur apostolat spécifique contribue à stimuler le zèle 
apostolique des paroissiens en les rendant sensibles à l’engagement dans le 
milieu de vie, en les encourageant à vivre la foi au quotidien dans l’esprit de 
l'Évangile, en humanisant leur environnement humain au nom de la dignité 
de tout enfant de Dieu, en découvrant combien la diaconie est d’abord la 
source et non pas seulement l’expression de leur vie chrétienne, etc. Qui 
n’appréciera pas la présence visible en paroisse d’une équipe d’ACO, d’une 
Conférence de Saint-Vincent-de-Paul, d’une association catholique solidaire 
avec le Quart-monde, etc. ? 


Quant aux associations spirituelles, il est plus rare qu’elles soient impli- 
quées comme telles dans la vie de la paroisse. C’est lié au fait que, comme 
tous les mouvements, elles sont en général supraparoissiales. Mais là où ces 
associations agissent comme telles, on appréciera également leur apport en 
termes de dévotion et de ferveur. Qui ne se réjouit pas de la présence d’un 
groupe de prière charismatique ancré dans la réalité paroissiale et partie pre- 
nante des préoccupations des gens quels qu’ils soient dans la paroisse ? 
Pareillement pour la présence d’une Équipe du Rosaire qui assume réguliè- 
rement cette prière dans l’église paroissiale ou encore pour une fraternité des 


25 J, BEYER, « Motus ecclesiales », Periodica 75 (1986), p. 613-637 ; J. MARTINEZ SISTACH, 
Las asociaciones de fieles, Barcelona, 2004, 5° éd., p. 133-139. 
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veuves qui, comme telle, déploie une sollicitude particulière à l’égard des 
paroissiens en deuil. La participation de paroissiens à un mouvement de 
foyers, par exemple les Équipes Notre-Dame, est indéniablement un ressour- 
cement qui déborde le cadre conjugal et familial et qui a, bien souvent, une 
incidence dans la vie paroissiale. 


En ce qui concerne les mouvements ecclésiaux, ils sont présents le plus 
souvent pour telle ou telle œuvre de leur apostolat spécifique. Ils viennent 
enrichir en paroisse le témoignage que la paroisse — quelle que soit sa figure 
— rend dans son environnement humain. Leur zèle missionnaire et leur vita- 
lité spirituelle rappellent aux paroissiens que l’annonce de l'Évangile n’est 
pas un titre de gloire, mais une nécessité (cf. 1 Co 9,16) Mais il n'empêche 
que, sans nécessairement le vouloir de manière délibérée, leur positionne- 
ment et leur activité en paroisse en tant que mouvements sont parfois perçus 
comme critiques par rapport à la pastorale paroissiale jugée par eux minima- 
liste dans son zèle des âmes, sa catéchèse ou sa diaconie”°. 


Les rapports de ces associations seront d’autant plus féconds pour la 
paroisse, ses paroissiens et, par eux, pour leur environnement humain que 
sera honoré le primat de la vocation de tout chrétien à la sainteté. Pour 
mémoire, c'était le premier critère d’ecclésialité qu’énonçait Jean-Paul II 
pour le discernement et la reconnaissance des associations de fidèles 
(CAL 30)”. Comme le rappelaient avant lui les Pères de Vatican II, cette 
sainteté à laquelle tous sont appelés « doit se manifester par des fruits de 
grâce que l’Esprit produit dans les fidèles » (LG 39a). La présence des asso- 
ciations peut contribuer à la sanctification de tous les paroissiens entamée à 
leur baptême dès lors que ces groupements, par leurs finalités particulières, 
stimulent la prise au sérieux de l'Évangile dans leur quotidien et l’accueil de 
la grâce et des charismes. Dans cette perspective, Jean-Paul II n’hésitait pas 
à dire que « toute association de fidèles laïcs est appelée à être toujours 
davantage un moyen de sanctification dans l’Église, un moyen qui favorise 


Cf. S. PIÉ-NINOT, Eclesiologia. La sacramentalidad de la comunidad cristiana, Salamanque, 
Éd. Sigueme, 2007, p. 302-303. À cet égard, notre collègue catalan tente un parallélisme 
entre ces mouvements ecclésiaux et le phénomène des Ordres mendiants au 13° siècle. Dans 
la foulée de ses réflexions, je considère que l’émergence de ces « nouveaux mouvements » 
n’est pas sans poser des questions ecclésiologiques, notamment quant à la conscience des 
fidèles laïcs de bon nombre de ces mouvements d’être partie prenante de l’Église locale 
diocésaine et, par conséquent, de contribuer à une suffisante inculturation de la foi ici et 
maintenant par un dialogue, concret et contextualisé, avec la sécularisation. Voir ci-dessus 
ma note 24 et les réflexions qui m’étaient inspirées par l’étude d’Alberto Cozzi. 

Cf. L. NAVARRO, art. « Asociación de fieles », dans Diccionario general de derecho 
canónico, vol. 1, Pampelune, Universidad de Navarra — Thomson Reuters Aranzadi, 2012, 
p. 519-526. 
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et encourage “une union plus intime entre la vie concréte de leurs membres 
et leur foi” (AA 19) » (CAL 30). 


Le respect de la finalité institutionnelle de la paroisse est, de toute évi- 
dence, primordial. Il s’impose aux associations présentes en paroisse et à 
leurs membres. Autrement dit, il n’est pas question d’instrumentaliser la 
paroisse au service des buts poursuivis par l’association et en fonction des 
modalités de fonctionnement de celle-ci. Si jadis les prétentions hégémo- 
niques pouvaient souvent être le fait des curés, il semble qu’aujourd’hui elles 
relèvent plutôt de certaines associations. Portées par l’enthousiasme de leurs 
membres, celles-ci entendent déterminer la vie paroissiale en fonction de leur 
spiritualité propre, de leurs méthodes d’apostolat, de leurs initiatives et pro- 
jets évangélisateurs. 


Souvent en toute bonne foi, des membres d’associations et leurs respon- 
sables, en particulier dans les mouvements ecclésiaux, s’engagent dans la vie 
paroissiale comme s’ils avaient uniquement affaire avec leurs propres 
membres, plus volontaires et forcément plus conscients de la mission de 
l'Église ainsi que des défis de l’évangélisation. Ces associations sont mal à 
l’aise de travailler avec des paroissiens qu’elles jugent moins motivés par 
l'Évangile et moins disposés à prendre les moyens suffisants pour nourrir 
leur engagement par la prière personnelle, la méditation des Écritures, une 


vie liturgique plus intense et plus régulière, etc. 


Ces associations ne mesurent pas toujours que leur zèle, voire leur audace 
irritent certains paroissiens, en disqualifient d’autres, le cas échéant en sus- 
citant leur départ, en général sur la pointe des pieds, Ces paroissiens ont 
comme le sentiment d’être dépossédés de leur vie en paroisse, désormais 
récupérée par les objectifs du mouvement, sa spiritualité particulière et son 
style ecclésial plus militant ou plus fervent. Ils sentent ne plus être chez eux. 
Cela se vérifie en particulier à l’égard du tout-venant qui s’adresse sporadi- 
quement à la paroisse, pour un service religieux ou autre. 


28 L’attitude hégémonique de mouvements ecclésiaux renforce donc la logique associative dans 


le champ paroissial déjà évoquée plus haut. Voir ci-dessus ma note 22. Cela se voit parti- 
culièrement quand ces mouvements se sont vu « confier une paroisse ». Certes, canonique- 
ment parlant, l’association en question ne peut assumer l’office de curé : le canon 520 
prescrit qu’ « une personne juridique ne sera pas curé ». Mais par analogie avec ce que ce 
même canon prévoit pour les instituts religieux cléricaux ou les sociétés cléricales de vie 
apostoliques, l’évêque diocésain peut confier une paroisse à une association à condition 
qu’un (seul) prêtre soit le curé (c. 520 in fine, cf. aussi c. 517 $ 1). Il procédera à cet effet 
en établissant une convention avec l’association règlementant son engagement en paroisse, 
l’occupation du presbytère, d’autres locaux, etc. 
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Jean-Paul II incluait parmi les critéres d’ecclésialité des associations le 
« témoignage d’une communion solide et forte dans sa conviction » avec le 
Pape et les évêques (CAL 30), et j’ajouterai en l’occurrence avec le curé, 
gardien de la communion en paroisse (cf. c. 529 § 2). Ce devoir de commu- 
nion (cf. c. 209 $$ 1 et 2) de la part des associations en paroisse sera illustré 
autant que concrétisé par « l’accord et la coopération avec le but apostolique 
de l’Église », autre critère d’ecclésialité évoqué par Jean-Paul II (CAL 30). 
La communion sera un vain mot ou pour le moins une pure incantation si 
elle ne se traduit pas dans une collaboration concrète de l’association avec 
la paroisse en accord avec les finalités propres de l’une et de l’autre et en 
fonction des circonstances particulières. La mise en œuvre d’une collabora- 
tion supposera de la part de l’association autant que de la paroisse une estime 
mutuelle et exigera toujours un discernement pastoral quant à son opportu- 
nité et ses modalités. 


Puisque le Conseil pastoral de la paroisse est en principe le lieu où se 
reflète la diversité de la communauté paroissiale et des paroissiens (c. 536 
§ ; cf. c. 511, lat. configuretur)”, c’est dans cette diversité que prendront 
place la présence de l’association et l’action de ses membres, mais toujours 
dans le respect des autres, de ceux qui leur sont différents, et dans la promo- 
tion de la communion ecclésiale. D’où le devoir des modérateurs et autres 
responsables des associations de participer, pour leur part, à l’apostolat de 
l'Église, aussi bien l’Église universelle que l’Église particulière. 


6 — Incidence de l’engagement associatif des paroissiens 


Outre l’articulation des associations avec la paroisse, il faut compter sur 
l’incidence de l’engagement associatif de certains fidèles sur la vie parois- 
siale elle-même. Ils sont la preuve vivante que la vie ecclésiale ne se réduit 
pas à la paroisse. Ces fidèles contribuent au dynamisme de la vie paroissiale 
par l’originalité de leur engagement associatif et ses effets bénéfiques en 
paroisse, par la conscience vive de l’appel universel à la sainteté ainsi que 
par le devoir de communion et la coopération à l’apostolat commun. 


Leur double appartenance peut parfois entraîner quelques dysfonctionne- 
ments si les tâches et les responsabilités ne sont pas suffisamment distin- 
guées en fonction des finalités institutionnelles respectives de la paroisse ou 
de l’association. Car c’est le principe de base : le respect des institutions et 


2% Cf. A. BORRAS, « Petite apologie du Conseil pastoral de paroisse », Nouvelle Revue Théo- 
logique 114 (1992), p. 371-390, 558-576. 
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de leur but social. Ce principe juridique doit éclairer le comportement des 
fidéles qui discerneront dans le concret la juste attitude. 


Les fidéles engagés dans un mouvement ou une association quels qu’ils 
soient ont souvent, par le choix volontaire qui les a conduits a y adhérer, une 
conscience plus vive de leur identité chrétienne que la plupart des baptisés. 
Leur identité a certes été déterminée par leur vie paroissiale, mais elle est 
particulièrement façonnée par leur engagement associatif. Celui-ci les a 
aidés, en d’autres termes, à mieux se dire qui ils sont devenus au fil de leur 
parcours humain et chrétien. Le mouvement ou l’association a, d’une façon 
ou d’une autre, peu ou prou, contribué à construire leur identité. C’est 1a, 
parfois même plus qu’en paroisse, que ces fidèles ont validé personnellement 
leur adhésion de foi en partageant avec d’autres ce qu’ils avaient déjà décou- 
vert, chemin faisant, du trésor de la foi. 


C’est principalement ce double acquis d’enracinement personnel dans 
le Christ et d'engagement collectif avec d’autres baptisés qui va constituer 
un des apports les plus riches pour la vie paroissiale. Jean-Paul II parlait à 
ce propos des « fruits concrets » qui accompagnent la vie associative, 
notamment un goût renouvelé pour la prière, une attention à la diversité 
des vocations, par exemple dans le mariage, mais aussi dans la vie consa- 
crée‘, 


Le mouvement et l’association n’ont-ils été pour ces paroissiens un labo- 
ratoire de croissance personnelle, de vie fraternelle, de communion ecclé- 
siale ? La pédagogie des mouvements autant que la spiritualité des associa- 
tions leur ont souvent donné des ressources de savoir-faire et de savoir-être 
hautement appréciables pour travailler en Église dans la poursuite d’un but 
commun. Ces qualités ne sont pas seulement des compétences techniques 
d'organisation ; elles sont de l’ordre de la formation spirituelle ou doctri- 
nale : elles sont surtout de l’ordre du sens de l’Église et de sa mission dans 
le monde. 


30 Jean-Paul II dresse une longue énumération non exhaustive de ces fruits concrets qui accom- 
pagnent la vie et les œuvres des diverses formes associatives, en particulier « le goût renou- 
velé pour la prière, la contemplation, la vie liturgique et sacramentelle; l’aide à la prise de 
conscience des vocations au mariage chrétien, au sacerdoce ministériel, à la vie consacrée; 
la disponibilité à prendre part aux programmes et aux activités de l’Eglise tant sur le plan 
national que sur le plan international; l’engagement dans la catéchèse et la capacité péda- 
gogique pour la formation des chrétiens; l’impulsion à assurer une présence chrétienne dans 
les différents milieux de la vie sociale; la création et l’animation d’œuvres caritatives, cultu- 
relles et spirituelles; l’esprit de détachement et de pauvreté évangélique en vue d’une plus 
généreuse charité envers tous; la conversion à la vie chrétienne ou le retour à la communion 
de baptisés “lointains” » (CAL 30). 
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En principe, par le biais de son engagement associatif, le paroissien est 
mieux outillé, mais surtout plus éveillé pour étre présent dans la société au 
service de la dignité intégrale de l’être humain. En tous cas, c’était le vœu 
de Jean-Paul II qui voyait dans l’engagement social — conformément à la 
doctrine sociale de l’Église, s’empressait-il de dire — un des critères d’ec- 
clésialité pour les associations de laics (cf. ChL 30). 


7 — Comment la paroisse peut-elle favoriser Vintégration 
de la vie associative ? 


Le curé et, par lui, la paroisse et les paroissiens ont l’obligation de res- 
pecter la liberté des fidéles de fonder et de diriger librement des associations 
(cf. c. 215 et c. 225 § 1). Pour le curé en particulier, ce devoir s’inscrit dans 
l’obligation plus générale qui est faite aux clercs de reconnaître et de favo- 
riser la mission que les laïcs, chacun pour sa part, exercent dans l’Église et 
dans le monde (cf. c. 275 $ 2). Dans cette perspective, en sa qualité de gar- 
dien de la communion, le curé se doit plus spécifiquement de reconnaître et 
de soutenir la part propre aux laïcs dans la mission de l’Église « en favori- 
sant leurs associations à des fins religieuses » (c. 529 $ 2). 


La communion ne veut pas dire fusion ni confusion des communautés 
concernées, de leurs finalités respectives, de leur mode de gouvernement, des 
responsabilités de leurs charges d’office. La communion manifeste, en 
revanche, la reconnaissance ecclésiale mutuelle et l'engagement commun dans 
l'annonce de l’Évangile et l’édification de l’Église sous la conduite du pasteur 
du diocèse. C’est dans ce sens qu’il faut comprendre l’obligation du curé de 
« travailler aussi à ce que les fidèles aient le souci de la communion dans la 
paroisse et qu’ils se sentent membres tant du diocèse que de l’Église tout 
entière » (c. 529 $ 2). Ce devoir du curé s’applique mutatis mutandis aux 
aumôniers et autres responsables pastoraux des autres communautés hiérar- 
chiques. 


Faut-il rappeler que ce devoir est une des obligations fondamentales de 
tous les fidèles, en vertu même de leur baptême et de leur participation à la 
mission que Dieu a confiée à l’Église au cœur de ce monde (cc. 204 §1, 208 
et 209 $ 1) ? Le « devoir » de communion est en effet la transposition, en 
langage juridique, de la participation de tout fidèle à la mission de l’Église 
et, par conséquent, de sa vocation à y prendre part en fonction de ses cha- 
rismes (« selon sa condition propre », cf. c. 204 §1, LG 32). 


La paroisse et les paroissiens, curé et autres ministres y compris, gagne- 
raient à se laisser interpeller par les associations de fidèles et à se rendre 
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disponibles à une collaboration mutuelle*!. D’où l’exhortation de Jean-Paul 
II aux pasteurs et aux fidèles « de favoriser et d’entretenir sans cesse l’exis- 
tence de lieux et de rapports fraternels d’estime, de cordialité, de collabora- 
tion entre les différentes formes d’associations de laïcs » (CAL 31e). Et le 
Pape Jean-Paul II d’ajouter : « C’est de cette façon seulement que la richesse 
des dons et des charismes que le Seigneur nous offre peut porter sa contri- 
bution féconde et ordonnée à |’ édification de la maison commune » (ibidem, 
c’est moi qui souligne). 

Outre la reconnaissance de la légitimité de ces associations — surtout 
quand elles sont de droit ! — c’est la légitime autonomie qui est la leur, en 
vertu de leurs statuts, qui doit étre respectée. Le curé ne s’immiscera pas 
dans la direction ni la gestion des associations présentes dans sa paroisse, 
sauf s’il y est invité et toujours en conformité avec le droit. 


On mesure l’exigence inhérente à la responsabilité « pastorale » du curé : 
le respect de la légitime autonomie implique outre celui des finalités de 
l’association, le respect des initiatives et des projets propres à l’apostolat 
associatif. Que la paroisse soit « pour tout » et « pour tous », cela ne signi- 
fie pas que le curé et son équipe pastorale doivent tout régenter. Les asso- 
ciations ne peuvent donc être ni annexées, ni utilisées à l’encontre de leurs 
statuts ou au détriment de la communion ecclésiale. Celle-ci repose sur la 
tension entre recherche de l’unité et accueil de la diversité. C’est bien là que 
se joue l’art pastoral du curé et de ses collaborateurs et collaboratrices : 
tendre vers l’unité catholique requiert qu’ils soient capables de se mettre en 
relation, autrement dit de ne pas (s’) isoler du tout. 


Conclusion 


C’est au curé et aux paroissiens qu’il revient de faciliter le contact des 
associations avec la paroisse et d’œuvrer à leur intégration dans la pastorale 
paroissiale. C’est aussi à l’évêque diocésain qu’il appartient de favoriser 
l’intégration des associations dans la pastorale organique du diocèse. Mais, 
dans la foulée de ce qui a été proposé au terme du Synode de 2012 et exprimé 
dans l’exhortation apostolique Evangelii gaudium, n’est-ce pas en définitive 
aux associations de fidèles, à leurs membres et modérateurs, de vouloir 


31° Pour mémoire, dans un contexte où il traite des critères de reconnaissance des associations, 


Jean-Paul II a souligné — implicitement à l’adresse des pasteurs — qu’outre la reconnais- 
sance d’un pluralisme légitime, « la communion ecclésiale exige (...) en même temps la 
disponibilité à une collaboration mutuelle » (CAL 30). 
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s’intégrer dans la pastorale du diocèse, d’y contribuer effectivement en vertu 
de leurs charismes et par leurs œuvres d’apostolat ou autres ? Leur respon- 
sabilité est bel et bien engagée pour que la communion ne soit pas un vain 
mot. 
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THE CONCEPT OF SCANDAL IN A CHANGED 
ECCLESIAL CONTEXT 


PATRICK CONNOLLY“ 


SUMMARY — Beginning with an outline of how the word scandal is used 
in popular culture, in the social sciences, and in contemporary disputes 
within the Church, the article studies the concept from a specifically theo- 
logical and canonical perspective. The meanings and nuances of the term 
itself, rather than its application to particular situations or cases, are 
the focus. The evolution of the concept from its New Testament origins is 
traced, through the Church Fathers, Aquinas, the influential Tridentine 
manuals of moral theology, to the post-Vatican II Catechism. This provides 
the background for an analysis of the use of the term in the 1983 Code, 
and of the apparent effort within the Declaration of the Pontifical Council 
for Legislative Texts (June 2000) to refocus the ecclesial concept of scandal 
for a more secularized culture. 


RESUME — Débutant par un aperçu sur la façon dont le mot scandale est 
utilisé dans la culture populaire, les sciences sociales et les conflits contem- 
porains au sein de l’Église, l’article étudie le concept d’un point de vue 
spécifiquement théologique et canonique. L’accent sera mis sur les signifi- 
cations et les nuances du terme lui-même, plutôt que sur son application à 
des situations ou à des cas particuliers. L’évolution du concept sera retracée 
à partir de ses origines dans le Nouveau Testament jusqu’au Catéchisme 
post-Vatican II, en passant par les Pères de l’Église, Thomas d’Aquin et les 
manuels tridentins influents de la théologie morale. Cet historique permet de 
remettre en contexte l’usage du terme dans le Code de 1983, et l’effort 
manifeste de la Déclaration du Conseil Pontifical pour les Textes Législatifs 
(juin 2000) de recentrer le concept ecclésial de scandale pour une culture 
plus sécularisée. 
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Introduction 


The words “Church” and “scandal” have become almost intractably 
linked in recent public and media discourse, at least in the English-speaking 
world, because of the traumatizing revelations about the abuse of minors. 
Even many bishops seem to feel the need to mention the word ‘scandal’ (or 
more often the plural “scandals’) in virtually all their public pronouncements 
and media interactions, so as not be seen as avoiding facing up to the 
Church’s past handling of abuse cases. Moreover, the idea of “the avoidance 
of scandal” is often now seen by many people and indeed by some bishops 
to be a root problem behind the inadequate response in the past of the 
Church’s leaders to the child abuse tragedy.! Likewise, theologians writing 
or commenting publicly invariably mention the words “scandal” or “scan- 
dals” in setting out the background or the context of issues that involve 
ecclesiology, Church polity, or current societal situations requiring a pastoral 
response. The word and the concept itself has a long history in moral theol- 
ogy and canon law, but it is not a simple history, and today the word can be 
used even in internal Church discourse without much rigorous thought about 
its many possible different meanings. 


In popular usage, scandal denotes an action, person, or thing that gives 
offense or shocks the moral feelings of people. Thus it might be said that 
Members of Parliament cheating on their expenses or taking bribes is a 
“scandal.” Often it is employed in a subjective sense to denote the response 
of people coming to the knowledge of something reprehensible or disreput- 
able. In this case the term is used to refer not so much to the person or the 
action that causes the disrepute, but rather to the response of people to the 
information. In this sense an upright law-abiding citizen might be said to be 
scandalized at the news of his/her political leaders cheating the state or tak- 
ing bribes. Sometimes of course the term is reduced in daily parlance to 
mean simply “something titillating” in a tabloid sense. 


Ours is a world dominated by mass media which itself has had a huge 
impact on the idea of scandal, and so it is a topic much researched by the 
social sciences, which bring forth their own insights on this phenomena. 


' See, for example, the Report of the Commission of Investigation into the Catholic Archdio- 


cese of Dublin (“Murphy Report”), Dublin, Government Publications Office, 2009, 4: “1.15 
The Dublin Archdiocese’s pre-occupations in dealing with cases of child sexual abuse, at 
least until the mid-1990s, were the maintenance of secrecy, the avoidance of scandal, the 
protection of the reputation of the Church, and the preservation of its assets.” http://www. 
justice.ie/en/JJELR/DACOI%20Part%201 .pdf/Files/DACOI%20Part%201.pdf (3 October 
2016). 
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However, in this paper we survey the topic only from a theological and 
canonical perspective, and indeed in a limited and still inchoate way.” The 
meaning and nuances of the term itself, rather than its application to particu- 
lar situations or cases, are our main focus. 


1 — Contemporary Ecclesial Context 


1.1 — A Somewhat Neglected Topic? 


It is worth mentioning that many biblical and theological dictionaries 
published over the last fifty years had no entry at all for the term ‘scandal’. 
This is a little surprising since, after all, it is originally a New Testament 
term. Obviously, compilers of dictionaries, and of theological or biblical 
handbooks, have to make prudential decisions about what and what not to 
include, especially given the constraints of a particular work’s length, though 
it needs to be acknowledged that the general religious background and the 
ecclesial debates of a particular era do certainly influence whether a term is 
deemed important or relevant enough to be included. So one suspects that 
theological and biblical dictionaries produced from a Catholic background 
in the next while will not leave out the word ‘scandal,’ given what has hap- 
pened in the last twenty years in the Church. It is also worth noting that the 
entry for ‘scandal’ in the New Catholic Encyclopedia (produced by the Cath- 
olic University of America) remained entirely unchanged from the first edi- 
tion in 1967 to the second edition in 2003.* Thirty-six years had passed 
without there being any felt need to revise the entry. More recently, theo- 
logical reflection upon the term itself and its nuances has started all over 
again, as scholars realize that the concept and its uses need a renewed analy- 
sis in an entirely changed ecclesial and social context.* 


2 For instance, from a sociological perspective, given the ubiquity of scandals in today’s mass 


media, Johannes Ehrat holds that the idea of ‘scandal’ stems not from an event but from 
public opinion which itself is led by media narratives. Scandal is effective because of its 
capacity to confront institutions by undermining their legitimacy. The media plays an essen- 
tial role in the formation of scandal because it construes real events as focused actions for 
the public. See J. EHRAT, Power of Scandal: Semiotic and Pragmatic in Mass Media, 
Toronto, University of Toronto Press, 2011. 

See L.G. MILLER, “Scandal,” in New Catholic Encyclopedia: Second Edition, Washington, 
D.C., Catholic University of America Press/Thompson-Gale, 2003, vol. 12, 719-720; 
L.G. MILLER, “Scandal,” in New Catholic Encyclopedia, New York, NY, McGraw-Hill 
Book Company, 1967, vol. 12, 1112-1113. 

See, for example, the theological analysis of A. SENANDER, Scandal: The Catholic Church 
and Public Life, Collegeville, MN, The Liturgical Press, 2012. 
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1.2 — Disputed Issues within the Church 


It is not just in regard to the abuse crisis in the Church that the language 
of scandal has again become important and constantly mentioned. The term 
frequently receives mention in disputed questions within the Church com- 
munity about admission to Holy Communion, most especially in two areas, 
first, regarding divorced and remarried Catholics and, second, regarding 
Catholic politicians who vote for laws contrary to the Church’s teaching, in 
particular for laws allowing abortion. It has been argued that, by such people 
receiving Communion, scandal is caused to the faithful. 


Furthermore, in internal Church dialogue, “scandal” is a word used by 
Church authorities and bodies to indicate a high level of seriousness, and it 
is an especially strong charge, not just when used about individual persons 
but also in a larger organizational context. It is a word mentioned in April 
2012 by the Congregation of the Doctrine of the Faith in its Doctrinal 
Assessment of the Leadership Conference of Women Religious in the USA. 
Specifically, the CDF charged, by way of example, that one of the addresses 
given at the LCWR’s assemblies was a “serious source of scandal.”* Inter- 
estingly, less than two months later when the board of the LCWR made its 
initial public response, the term made another appearance. Expressing its 
strong disagreement with both the CDF’s accusations and the way that the 
Assessment was conducted, the board concluded by saying the Congrega- 
tion’s Assessment had itself “caused scandal and pain throughout the Church 
community, and created greater polarization.” Both the CDF and the LCWR 
were saying that the other’s actions were, literally, a source of scandal. 


2 — Biblical Background 


Despite contemporary references being almost entirely to media versions 
of the word, and leaving aside study of its linguistic development by classi- 
fying and examining changes in its meaning and form, the word does indeed 
have its original source in New Testament language. Only later on did the 
term unshackle itself from the initial meaning and come to mean ‘offence to 


5 See CONGREGATION FOR THE DOCTRINE OF THE FAITH, Doctrinal Assessment of the Leader- 
ship Conference of Women Religious, April 2012, 4: http://www.usccb.org/upload/Doc- 
trinal_Assessment_Leadership_Conference_Women_Religious.pdf (29 September 2016). 

6 LEADERSHIP CONFERENCE OF WOMEN RELIGIOUS, Statement regarding the CDF Report, 
1 June 2012: https://lcwr.org/media/news/Icwr-board-meets-review-cdf-report (29 Septem- 
ber 2016). 
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public opinion’. This happened first in French, and then this meaning was 
adopted in other languages. It is not our function here to give an analysis of 
its Biblical origins, yet reflecting on its meaning in theology and canon law 
does require some brief Biblical background. 


2.1 — A Stumbling Block 


“Scandal” comes from the Greek skandalon, in the sense of stumbling 
against something, causing a downfall of some sort. It covers such things as 
a ruse, or a snare, or a stone that causes one to stumble. It is an image that 
refers to something that makes a person slip or fall while walking, something 
that makes you stumble. So in Greek it was a stumbling block, and in that 
sense the word occurs in the New Testament. In that usage, skandalon is only 
an occasion of falling, which may or may not lead to a fall; related words 
are used for causing the fall and for the actual fall. 


“Scandal” is a word that Jesus keeps for some of his severest criticisms. 
In Matthew 16:23, he uses the word to castigate Peter for suggesting that he 
evade the Cross: “Get behind me, Satan! You are a stumbling block to me; 
for you are setting your mind not on divine things but on human things.” 
And later, in Matthew 18:5-7, he exclaims: “If any of you put a stumbling 
block before one of these little ones who believe in me, it would be better 
for you if a great millstone were fastened around your neck and you were 
drowned in the depth of the sea. Woe to the world because of stumbling 
blocks! Occasions for stumbling are bound to come, but woe to the one by 
whom the stumbling block comes! ”7 In this well-known passage, Christ used 
the word very much in the sense of leading somebody into sin. 


The word “scandal” in Scripture appears to be employed in various 
senses. For instance, Christ says to the followers of John the Baptist: 
“Blessed is he who is not scandalized in me” (Matthew 11:6), and after his 
promise of the Eucharist, he raises the question: “Does this scandalize 
you?” (John 6:62). In these instances, the use seems to be in the sense of an 
offense or shock to the recipients’ moral feelings. 


2.2 — The Scandal of Christianity 


Paul’s use of the term in 1 Corinthians 1:23 when speaking of the 
“scandal of the cross” was crucial in its understanding in wider theological 
discourse. Christ as a sign of contradiction gave scandal to the general 


7 See also Luke 17:1-2. 
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Jewish expectations of an earthly Messiah, to the Pharisees by his way of 
life and his teachings, and most especially by the manner of his cruel death. 


So, paradoxically, Christianity is a scandalous religion. The theologians 
Karl Rahner and Herbert Vorgrimler sum it up thus: “Scandal is wrapped in 
the incomprehensibility (paradox) of God’s Incarnation (thus St John in par- 
ticular), which radically transcends all earthly imagination and understanding 
(John 1:5-10), above all in the cross of Christ (thus St. Paul in particular).’’* 


3 — Theological Development 


3.1 — The Church Fathers and Thomas Aquinas 


Waldemar Molinski maintains that the Church Fathers transformed and 
secularized the New Testament idea of scandal, so that it was more and more 
made equivalent to offendiculum (cause of offence). As such, it was adopted 
in Christian idiom to mean something to occasion feelings like indignation 
or envy—something “scandalous”. Secondly, it took on a specifically and 
strongly moral connotation, meaning a moral offence or bad example, 
whether for the individual or as a “public scandal”.? Hence, that is why 
“scandal” later entered the moral theology of the medieval scholars as an 
external action that leads one’s neighbour to commit sin, and which one has 
no just cause for doing. St. Thomas Aquinas, hugely influential on the Cath- 
olic tradition, held that scandal is speech or action, evil in itself, which occa- 
sions another’s spiritual ruin.'° It is a word or action, either an external act 
or the omission of an external act, and internal acts do not count, as they 
have no influence on the behaviour of others. 


3.2 — The Legacy of Moral Theology 


In moral theology scandal came to mean not so much something shameful 
or shocking and thus likely to draw forth indignation, but rather something 
that gives occasion or encouragement to the sin of another.!! For the sin of 


8 “Scandal,” in K. RAHNER and H. VORGRIMLER, Concise Theological Dictionary, C. Ernst 
(ed.), R. Strachan (tr.), Freiburg, Herder; London, Burns and Oates, 1965, 426. 

? See W. MOLINSKI, “Scandal,” in Sacramentum Mundi: An Encyclopedia of Theology, Lon- 
don, Burns and Oates, 1970, vol. 6, 3. 

10 See THOMAS AQUINAS, Summa Theologiae, Ma-Iae, q. XLII, art. 1. 

As the strength of Christianity depends fundamentally on the undiminished scandal of the 

cross, this particular interpretation of scandal by moral theologians has its grave limitations 

from a broader theological perspective (see MOLINSKI, “Scandal,” pp. 3-4). It also does not 
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scandal to occur, it is not required that another sin be in fact committed by 
someone else arising from the external action of the scandal-giver, as it is 
sufficient that the evil act or word itself gives incitement to wrongdoing. 


It may be seriously objected that this approach narrows down the New 
Testament idea of scandal, especially the Pauline form. In any case, it did 
come to dominate Catholic moral theology, and from this particular approach 
there arose all sorts of distinctions. These were an effort to make precisions 
about the meaning of scandal, though some of which might be seen as casu- 
istic from a more modern perspective. !” 


These distinctions made historically by theologians and found in the 
post-Tridentine manuals of moral theology need not detain us unduly, except 
by way of mention of some of them to hint at the complexity of this area. 
The scandal that a person gives (called active) is distinguished from the 
scandal taken by the recipient of the incitement (called passive). The spur to 
the sin of another person by word or deed may be direct or indirect. The 
scandal is direct if the sin of another person is planned as a direct result of 
one’s word or action. It is indirect if the sin is not intended, although it may 
be envisaged as inevitable or likely. 


Scandal can be produced without genuine scandal being given, in that an 
act perfectly good or at least indifferent in itself can be misconstrued or 
misrepresented.'? When scandal is taken unreasonably, in the sense that a 
good person’s conduct is deliberately misconstrued, the theologians spoke of 
Dharisaical scandal, like the reaction of the Pharisees to Christ. However, 
the scandal of the weak is to be avoided insofar as possible. This is where 
some other persons are impressionable and lack the personal or intellectual 
resources to understand or assess particular actions which themselves are 
indifferent or even good. If the weak or naive are likely to be scandalized by 
a certain good or indifferent act, then it is best to refrain from it if possible. 
This reflects the thinking of St. Paul in 1 Corinthians 8: 9-13 in his advice 
about eating food sacrificed to idols. Yet sometimes “one is bound to con- 
tinue on a good course of action even though, through ignorance, the weak 


give proper attention to the psychological, sociological, and moral functions of scandal, as 
prompting others to sin is not the only function of scandal. 

* The 1912 Catholic Encyclopedia summarizes the thinking of the post-Tridentine manuals 
of moral theology about these distinctions and precisions. See A. VANDER HEEREN, “Scan- 
dal,” in The Catholic Encyclopedia, New York, Robert Appleton Company, 1912, vol. 13: 
www.newadvent.org/cathen/13506d.htm (29 September 2016). 

13 See T.C. O'BRIEN, “Scandal,” in P.K. MEAGHER, T.C. O’BRIEN & C.M AHERNE (eds.), 
Encyclopedic Dictionary of Religion, Washington, D.C., Corpus Publications, 1979, 
vol. O-Z, 3207. 
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are scandalized; for it would not be right, for the sake of avoiding scandal, 
to inflict serious harm or loss on oneself or the community.” !* 


The moral theologians were especially clear that it is not permissible to 
do something evil, or not fulfill some precept of the moral law, in order to 
avoid scandal. Given our contemporary problems, it is important to note that 
the theme and necessity of reparation for scandal always featured strongly 
in moral theology, especially for those people of some standing in the com- 
munity who had committed public scandal. 


3.3 — The Catechism of the Catholic Church 


In our post-Vatican II context, it is useful to examine briefly what the Cat- 
echism of the Catholic Church says about the topic as indicative of official 
Catholic teaching. Interestingly, it is treated under the Fifth Commandment 
(“Thou shalt not kill”), concerning the general rubric of respect for the dignity 
of persons, and more particularly under the heading of respect for the souls of 
others. Scandal is defined “an attitude or behavior which leads another to do 
evil.” The person who gives scandal becomes his neighbor’s tempter. Here the 
Catechism reflects the traditional thinking of moral theology, as it also does 
when it asserts that scandal has a particular gravity by reason of the authority of 
those who cause it or the weakness of those who are scandalized.!$ While mak- 
ing no explicit mention of clerics or religious, it notes the seriousness of scandal 
given by those who by nature or office are obliged to teach and educate others. 


The Catechism shows awareness of the concept of social sin by recogniz- 
ing that scandal can be provoked by laws or institutions, by fashion or opin- 
ion." And then, making things more personal, it goes on to teach that people 
who establish laws or social structures leading to the decline of morals and 
the corruption of religious practice are guilty of scandal.!* Finally, the Cat- 
echism does not delve into the distinctions historically made by moral theol- 
ogy, though it does allude to direct and indirect scandal, while making no 
explicit distinction between active and passive scandal.” 


14 MILLER, “Scandal,” New Catholic Encyclopedia: Second Edition, 2003, vol. 12, 720. 
'S Catechism of the Catholic Church, no. 2284: http://www.vatican.va/archive/ENGO015/__ 
P80.HTM (29 September 2016). 

16 See Ibid., no. 2285. 

17 See Ibid., no. 2286. 

Likewise guilty of scandal are those who create social conditions that make Christian con- 
duct and obedience to the Commandments difficult and practically impossible, business 
leaders who make rules encouraging fraud, teachers who provoke their children to anger, 
and manipulators of public opinion who turn it away from moral values. See Ibid., no. 2286. 
19 See Ibid., no. 2287. 
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4 — Canonical Perspectives 


4.1 — The 1983 Code 


Unlike the Catechism, there is no definition of scandal in the 1983 Code. 
Perhaps this is not surprising, in that scandal may not be amenable to defin- 
ition or even description by brief legal terminology. Of course, definitions 
in law are dangerous, according to the old adage. In the era of the 1917 Code, 
in the Dictionnaire de droit canonique, Raoul Naz, following St. Thomas, 
defined scandal as an act which, by means of action or speech, provided a 
fellow human being with the occasion of spiritual ruin.” His essentially 
theological definition did not always fit easily with the way scandal was 
mentioned in the old law. 


Twenty-eight canons or parts of canons in the 1983 Code mention the 
word scandal and, of these, fourteen are found in Book VI on penal law. 
Xavier Ochoa in his word index of the Code lists them as follows.”! 


c. 277 §2 aut in fidelium scandalum vertere possit 

c. 326 §1 aut scandalo est fidelium 

c. 695 §1 reparationi scandali satis alio modo 

c. 696 §1 grave scandalum ex culpabili modo agenda 
c. 703 in casu gravis scandali exterioris vel 

c. 933 catholica non habentium, remota scandal 
c. 990 vitatis abusibus et scandalis 

c. 1132 cessat si grave scandalum aut gravis erga 
c. 1184 §1, 3° sine publico fidelium scandala concedi 

c. 1211 cum scandala fidelium ibi positas 

c. 1318 quae vel graviori esse possint scandala vel 
c. 1328 $2 si autem scandalum aliudve grave 

c. 1339 $2 ex cuius conversatione scandalum vel 

c. 1341 viis satis posse scandalum reparari 


20 See R. Naz, “Scandale,” in Dictionnaire de droit canonique, Paris, Letouzey et Ané, 1958, 


t. VII, col. 877: “Le scandale est un acte qui consiste à fournir au prochain une occasion de 
ruine spirituelle, par un fait ou par un propos.” 

21 See X. OCHOA, Index verborum ac locutionum Codicis Turis Canonici, editio secunda et 
completa, Vatican City, Libreria editrice Lateranense, 1984, 430. 
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c. 1344, 2° emendatus sit et scandalum reparaverit 
c. 1344, 3° necessitas urgeat reparandi scandalum 

c. 1347 §2 et scandali reparationem dederit 

c. 1352 §2 sine periculo gravis scandali vel infamiae 
c. 1357 §2 scandali et damni reparationem 

c. 1361 §3 necessarium ad scandalum reparandum 
c. 1364 §2 contumacia vel scandali gravitas postulet 
c. 1394 §1 et scandalum dare perrexerit 

c. 1395 §1 cum scandala permanens, suspensione 

c. 1399 scandala praeveniendi vel reparandi 

c. 1455 §3 aut scandalum aliudve id genus 

c. 1560 §2 remotis, quantum fieri poterit, dissidiis et scandala 
c. 1722 ad scandala praevenienda, ad testium 

c. 1727 §2 quoties censeat scandali reparationi vel 


Looking briefly at the canons above, it is obvious that reparation for 
scandal figures largely (cc. 695 §1; 1341; 1344, 2° & 3°; 1347 §2; 1347 
§2; 1361 §3; 1399; 1361 §3), and this is very much in line with a major 
theme of traditional moral theology. Another lesser theme is the avoidance 
or prevention of scandal (cc. 990; 1399; 1560 §2; 1722).? As to the mean- 
ing in the 1983 Code of the actual term “scandal,” the link with its original 
theological meaning is not always certain. Its use in the legislation seems 
loose, as apparently it may refer to an act, to the social reaction to an act, 
or to a situation that simply develops. 


Without examining each canon individually, it is possible that different 
meanings might be ascribed to the term’s use in various canons. For 
instance, c. 277 §2 (warning clergy about the company they keep) could 
refer in a particular cleric’s case to “scandal of the weak” or even “phari- 
saical scandal,” and in c. 326 §1 (on the activity of a private association 
of the Christian faithful) scandal might refer to the reaction brought on by 
media reports of the association’s corporate financial activities. 


22 Tn contemporary media discussion of Church abuse cases, the phrase avoidance of scandal 
is usually equated simply to a fear of damaging publicity, in other words to the perceived 
anxiety by Church leaders over the impact on the images of the Church, the priesthood, and 
religious life, resulting from public knowledge of such cases. 
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With the 1983 Code lacking any explicit description of scandal, therefore 
making it difficult to recognize the concept in the Code’s use of the term, it 
is not altogether surprising that canonists themselves use the word in differ- 
ent ways. Consider, for instance, what John Huels says, when in commenting 
on canon 915. 

The fact of actual scandal is, moreover, culturally relative. What causes 
scandal in one part of the world may not cause scandal elsewhere. In North 
America the faithful often are more scandalized by the Church’s denial of 
sacraments and sacramentals than by the sin that occasions it, because it 
seems to them contrary to the mercy and forgiveness commanded by Christ. 
Thus, this canon should be applied ... only when the common good of the 
Church is truly being harmed due to grave scandal.” 


In response to this type of thinking, Cardinal Raymond Burke tries to 
clarify matters canonically. 
. it is necessary to note two meanings of the term, scandal, in Church 
discipline. The first and properly theological meaning of scandal is to do 
or omit something which leads others into error or sin. The second mean- 
ing is to do or omit something which causes wonderment (admiratio) in 
others. 


This clear delineation is appealing and logical, though it is not perhaps evi- 
dent that the Code consistently deals with the concept in this way. 


From the fact that half the references to scandal in the Code are in Book 
VI on sanctions, it is obvious that the concept occupies an important place 
in penal law. If this Book is substantially revised, it will be interesting to 
see how the notion of scandalum figures in the revised legislation.” For 
Jean Werckmeister, the current c. 1399, in its citing of scandals as a basis 
for action by ecclesiastical authority, is itself scandalous because of the 
allegedly unfettered way it allows the authority to inflict penalties. At the 
moment, it is hard to disagree with the contention of Pierre-Yves Condé 
that, in penal law, scandal is not equivalent with the notion as theologically 


3 JM. HuELs, “Canon 915,” in J.P. BEAL, J.A. CORIDEN and T.J. GREEN (eds.), New Commen- 
tary on the Code of Canon Law, New York, NY and Mahwah, NJ, Paulist Press, 2000, 1111. 
This comment was written before the Declaration by the Pontifical Council for Legislative 
Texts in June 2000 (see below), and the author may not have said the same thing after it, or 
at least not in the same way. 

R.L. BURKE, “Canon 915: The Discipline Regarding the Denial of Holy Communion to 
Those Obstinately Persevering in Manifest Grave Sin,” in Periodica, 96 (2007), 20. Hence 
Burke claims that Huels reduces scandal to a subjective reality, ignoring its essential con- 


24 


nection to what is objective, what is right and wrong (p. 36). 
See J. WERCKMEISTER, “Théologie et droit pénal: autour du scandale,” in Revue de droit 
canonique, 39 (1989), 101-106. Despite its title, this article is not mostly about scandal per se. 


25 


” 
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received in the Thomistic sense of “danger of the spiritual ruin of one’s 
neighbour.” Without textual examination of the Code, he argues that in 
Book VI the notion of scandal is imprecise and indefinite in content.”° He 
goes further, using a thoroughly sociological approach, arguing rather that 
scandal has the function of describing a real situation and representing the 
facts, in other words of representing an existing recognizable situation.” 
Scandal corresponds to something that cannot be defined by legal termin- 
ology, and it is therefore completely linked to a pragmatic approach in the 
exercise of judging a case or a situation. When ecclesiastical authority 
invokes scandal in penal law, it is to threaten penalties, and thus Condé 
sees scandal as a form of deviancy, a refusal to submit to ecclesiastical 
authority. In this way, for him scandal appears to be the basis for the legit- 
imacy of penal canon law. 


4.2 — Declaration of the Pontifical Council for Legislative Texts (2000) 


In June 2000, the Pontifical Council for Legislative Texts, in agreement 
with the Congregation for the Doctrine of the Faith and with the Congrega- 
tion for Divine Worship and the Discipline of the Sacraments, issued a Dec- 
laration clarifying that canon 915 does apply to the faithful who are divorced 
and remarried. Precinding from the actual subject matter of the document, 
and remembering that as a Declaration it lacks the higher status of an authen- 
tic interpretation, nonetheless it is still worth studying how it dealt with the 
nature of scandal in a canonical context. 


In the concrete case of the admission to Holy Communion of faithful who 
are divorced and remarried, the scandal, understood as an action that prompts 
others towards wrongdoing, affects at the same time both the sacrament of 
the Eucharist and the indissolubility of marriage. That scandal exists even if 
such behavior, unfortunately, no longer arouses surprise: in fact it is pre- 
cisely with respect to the deformation of the conscience that it becomes more 
necessary for Pastors to act, with as much patience as firmness, as a 
protection to the sanctity of the Sacraments and a defense of Christian mor- 
ality, and for the correct formation of the faithful.?# 


Following his sociological approach, Condé classifies it as having “valeur symbolique zero,” 
using the terminology of the social scientists Mauss and Lévi-Strauss. Scandal is nonetheless 
a very powerful tool. See P.-Y. CONDE, “Le scandale canonique entre concept théologique et 
signe linguistique,” in Revue de droit canonique, 50 (2000), 244-245, 247-249. 

27 See Ibid., 250-251. 

28 Pontifical Council for Legislative Texts, Declaration concerning the Admission to Holy 
Communion of Faithful Who Are Divorced and Remarried, 24 June 2000, no.1, in Com- 


municationes, 32 (2000), 159-162. 
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Later, the Declaration again touches upon the topic of scandal when it deals 
the particular situation of the remarried who are living in a brother-sister 
relationship. 


Given that the fact that these faithful are not living more uxorio is per se 
occult, while their condition as persons who are divorced and remarried is 
per se manifest, they will be able to receive Eucharistic Communion only 
remoto scandalo.” 


The latter means in practice they should go to Communion discreetly in a 
place where they are not known. 


Here in this Declaration there may be an effort to refocus and clarify the 
ecclesial concept of scandal for a more secularized culture. 3° So the docu- 
ment asserts that scandal still exists even if there is no longer surprise among 
the faithful, and indeed the lack of surprise may make it more necessary for 
pastors to act.*! In other words, it is possible to be scandalized even if one 
is not aware of it. The document avoids the language of sin in its description 
of scandal, which was so central to the tradition of moral theology, and 
concentrates rather on the external, calling scandal behavior that prompts 
others towards wrongdoing.’ The theme of admiratio (surprise, wonderment, 
astonishment) is apparently dropped completely, though maybe it still lurks 
within the old theme of remoto scandalo. 


29 Tbid., no. 2. 

Saint John Paul II had said that there was a special pastoral reason, aside from doctrinal 
ones, for the non-admission of divorced remarried Catholics to the Eucharist: if this were 
allowed, the faithful would be led into error and confusion regarding the Church’s teaching 
about the indissolubility of marriage. However, intriguingly, he didn’t use the term scandal 
in his reasoning. See JOHN PAUL I, apostolic exhortation On the Role of the Christian 
Family in the Modern World Familaris consortio, 22 November 1981, no. 84, in AAS, 73 
(1981), 81-191. 

Canon 855 §2 of the 1917 Code had said the minister was not to refuse Communion to 
occult sinners if they publicly request it and he was not able to pass over them without 
scandal. Here scandal is obviously understood as admiratio, in that other people would be 
surprised at the refusal and wonder what precisely was the grave sin of the individual denied 
Communion, thereby causing the loss of the person’s good name. 

The Declaration’s emphasis on a completely objective approach is also seen in its emphasis 
on sin as understood objectively, leaving aside subjective imputability, in its argumentation 
about the non-admission of divorced remarried Catholics to the Eucharist. Indeed, the docu- 
ment seems to prefer the expression “those who are publicly unworthy,” found in c. 712 of 
the 1990 Code of Canons of the Eastern Churches, to the formulation of c. 915 of the Latin 
Code which speaks of “grave and manifest sin,” probably because the word sin is ambigu- 
ous and can also be understood subjectively. See the view of J. WERCKMEISTER, “Quelques 
observations sur les personnes en situation matrimoniale irrégulière dans le droit de l’Église 
catholique,” in Revue des sciences religieuses, 81 (2007), 130-131. The term “publicly 
unworthy” had been used in c. 855 §1 of the 1917 Latin Code. 
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The Pontifical Council’s Declaration, with this novel very objective 
approach to scandal, does seem to remove or at least play down the subject- 
ive dimension of the concept, and so further distances it from secular under- 
standings, even further than those found historically in moral theology. How- 
ever, Catholics do not live in an ecclesial bubble, and even for ones well 
versed in their faith, the use of the word and the concept itself may now 
become more problematic than ever. 


Conclusion 


Canonists like consistency, exactness and harmony. They like to know 
what a term means, or at least what it means most of the time; if it has sev- 
eral meanings, what precisely they are in particular contexts; and if a concept 
or term has developed or is developing, what the current understanding of it 
is. Scandal seems to be one concept where the complexities of life has made 
a canonical understanding of it more confusing than ever. Moreover, it does 
not appear even to have any longer a univocal meaning in a wider ecclesial 
context, not to mention the diversity of ways it is used in the world around 
us. Perhaps this should urge caution about its future careful use, especially 
in Church legislation and even perhaps in teaching documents.* For instance, 
it is at least debatable whether nowadays it is effective to use the word 
“scandal” to denote some actions that lead the faithful into error and 
confusion regarding some aspect of the Church’s teaching, given how most 
people may understand the word. The concept itself might sometimes be 
conveyed better by using different language. 


# Tn the recent post-Synodal exhortation of Francis, Amoris laetitia, the word receives some 


use, though hardly significant. Quoting the Relatio finalis of the 2015 Synod, Francis 
observes: “I am in agreement with the many Synod Fathers who observed that ‘the baptized 
who are divorced and civilly remarried need to be more fully integrated into Christian 
communities in the variety of ways possible, while avoiding any occasion of scandal’” 
(no. 299), Likewise citing the Relatio, the sexual abuse of children is denounced as scan- 
dalous (no. 45). In no. 186, Francis says “those who approach the Body and Blood of Christ 
may not wound that same Body by creating scandalous distinctions and divisions among its 
members.” At the exhortation’s end, the pope prays “may all who have been hurt or scan- 
dalized find ready comfort and healing” (no. 325). See FRANCIS, post-synodal apostolic 
exhortation On Love in the Family Amoris laetitia, 19 March 2016, http://w2.vatican.va/ 
content/francesco/en/apost_exhortations/documents/papa-francesco_esortazione-ap_ 
201603 19_amoris-laetitia.html (29 September 2016). 
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THE FAITHFUL OF THE EASTERN RITES 
GENESIS, CONSTITUTIONAL POSITIONING AND 
EXPOSITION OF THE CURRENT SITUATION 


ANDREAS E. GRASSMANN* 


SUMMARY — This study offers an overview on the legal institution of 
Latin ordinariates for the faithful of the Eastern Ecclesiae sui iuris. These 
ordinariates constitute a personal defined particular church unit of the Cath- 
olic Church. In a first section, the article evaluates the possibilities and exist- 
ing manifestations of non-territorial structural elements within the hierarch- 
ical constitution of the Church in accordance with CIC/83 and CCEO, before 
in chapter two the focus of attention is laid on investigating especially the 
Latin ordinariates for the faithful of the Eastern Ecclesiae sui iuris. Then, 
the remaining five sections analyze the five currently existing Latin ordin- 
ariates for the faithful of the Easterrn Ecclesiae sui iuris in Poland, Argen- 
tina, Brazil, France and Austria, focusing on their historical development and 
the quality of the Latin ordinary’s potestas iurisdictionis. 


RESUME — Cette étude donne un aperçu de l'institution juridique des 
ordinariats latins pour les fidèles des Églises orientales sui iuris. Ces ordin- 
ariats constituent une Église personnelle propre à l’Église catholique. 
L'article évalue tout d’abord les possibilités et les manifestations existantes 
des éléments structurels non-territoriaux au sein de la constitution 
hiérarchique de l’Église, conformément au CIC/83 et au CCEO, avant de 
poursuivre avec une étude de l’ordinariat latin pour les fidèles des Églises 
orientales sui iuris. L’article analyse ensuite les cinq ordinariats latins actu- 
ellement en vigueur pour les fidèles des Églises orientales sui iuris en 
Pologne, en Argentine, au Brésil, en France et en Autriche. L'accent sera 
mis sur leur développement historique et sur la qualité de la potestas iuris- 
dictionis des ordinaires latins. 


Teaching and Research Associate for Canon Law at the Department of Practical Theology, 
Paris-Lodron-University of Salzburg. 
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Introduction 


This article is an overview on the legal institution of Latin ordinariates 
for the faithful of the Eastern Ecclesiae sui iuris. These ordinariates consti- 
tute a personal defined particular Church unit of the Church such as the 
military ordinariate. They are allowed to be established in cases “where in 
the judgment of the supreme authority of the Church it seems advantageous 
after the conferences of bishops concerned have been heard, particular 
Churches distinguished by the rite of the faithful or some other similar reason 
can be erected in the same territory” (c. 372 § 2 CIC/83). 


There is a growing mobility within society and an increasing migration 
of faithful from regions of the Eastern Catholic Churches to regions that are 
dominated by the Latin Church. This presents the Church with the challenge 
to provide particular persons or groups of a rite with adequate pastoral care. 
Within a vibrant Church, the Latin ordinariates are an attempt to respond to 
this challenge. New structures are established in order to meet the specific 
pastoral care for a group determined by their own ecclesiastical rite living 
outside the territory of their Church. The legal institution of the Latin ordin- 
ariates for the faithful of the Eastern rites constitutes a new particular Church 
structure in the light of these current challenges, which the Church has to 
face in a fastly transforming society. On the one hand, it offers the oppor- 
tunity to take into account the Church’s concern about the cura animarum 
of the Eastern faithful outside the territory of their own Ecclesiae sui iuris 
and, on the other hand, to accomplish the preservation of the specific rite of 
each of the Eastern faithful without establishing a particular Eastern hierarch- 
ical office with an associated (arch) see and hierarchy. In order to nurture 
the salus animarum of this specific portio populi Dei, the care for the East- 
ern faithful is entrusted to the Latin Shepherd in his responsibility as Ordin- 
arius proprius. 


For a better understanding of the Church-wide classification of the Latin 
ordinariates for the faithful of the Eastern rites, this article comprises the 
following steps. Step one discusses the possibilities of the non-territorial 
circumscription of particular Church structures depicted in C/C/83 and 
CCEO. Step two gives an overview on the legal institution of the Apostolic 
Exarchate. Step three uses the background of the Apostolic Exarchate to 
depict the Latin ordinariates for the faithful of the Eastern rites. Thereby, 
terms will be defined and a close view will be taken on the historical develop- 
ment, the current shape and dissemination of the ordinariates. Then the focus 
will be set on the currently existing Latin ordinariates and their foundation 
decrees. 
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1 — Non-territorial Structural Elements within the 
Hierarchical Constitution of the Church in accordance with 
CIC/83 and CCEO 


1.1 — Structure Determining Criteria and Their Assessment within 
CIC/83 and CCEO 


The Codex luris Canonici and the Codex Canonum Ecclesiarum Orient- 
alium share a common feature. In order to subdivide the Latin Church and 
the Eastern Catholic Ecclesiae sui iuris into smaller units, they primarily use 
the territorial circumscription as the determining criteria. Thereby the terri- 
torial principle of the Latin and the Eastern Catholic Churches presents not 
a constitutional but merely a determining characteristic for a particular 
Church. A particular Church is primarily a specific part of the People of God, 
a portio populi Dei (cc. 369-372 CIC/83; 177 $ 1 CCEO) or a certa com- 
munitas christifidelium (cc. 515 $ 1 CIC/83; 280 § 1 CCEO). Nevertheless, 
there are considerable differences concerning the actual assessment within 
the applicable law as laid down in CIC/83 und CCEO.! 


— In the constitutional law of C/C/83 (Cf. c. 431 §§ 1-2) and of CCEO 
(cf. c. 85 § 1), the ecclesiastical province functions as a subdividing 
element. With reference to the metropolitan Churches within the patri- 
archal Churches, the Eastern Catholic canon law differentiates between 
those situated outside the territory of the patriarchal Church (cf. cc. 133- 
139 CCEO) and those situated within this territory. The competences 
of the Metropolitan of a Church outside the traditional territory are 
described with a wider influence. (Cf. c. 138 CCEO) 


— The patriarchal Church is a unit strictly defined by its territory. 
(Cf. c. 57 § 3 CCEO; cf. cc. 78 § 2 and 315 $ 1 CCEO) A personal 
ecclesiastical circumscription does not exist. 

— According to the Latin canon law, the diocese, the full form of the 
particular Church, and other particular Church structures normally 
have to be defined by territory. (Cf. c. 372 § 1.) But there are excep- 
tions. The Holy See may establish personal dioceses and other personal 
particular Church structures. (Cf. c. 372 § 2.) This stands in contrast to 
the texts of CCEO, wherein the possibility of the establishment of 
personal eparchies is not explicitly stated. (Cf. c. 177 § 1 CCEO) 


' Cf. Helmuth PREE, “Nichtterritoriale Strukturen der hierarchischen Kirchenverfassung,” in 
Péter ERDŐ and Péter SZABÓ (eds.), Territorialità e personalità nel Diritto Canonico ed 
ecclesiastico. Il Diritto Canonico di fronte al terzo millennio, Budapest, Szent Istvan Tar- 
sulat, 2002, 525. 
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— Nevertheless, according to c. 311 § 1 CCEO, the exarchate, the surro- 
gate form of the territorially defined eparchy, can be defined by terri- 
tory or “by other means.”? In contrast, according to cc. 370 
and 371 $$ 1-2 CIC/83, the surrogate forms of the diocese of the Latin 
Church can solely be defined by territory. An equivalent to the per- 
sonal prelature of the Latin Church (cf. cc. 294-297 CIC/83), the only 
true non-territorial form of particular ecclesiastical circumscription, is 
unknown to the constitutional law of the Eastern Catholic Churches. 


— The administrative district of the Latin vicar forane (c. cc. 553-555 
CIC/83) respectively of the Eastern protopresbyter has a merely territor- 
ial determination in C/C/83 as well as in CCEO. (Cf. cc. 276-278 CCEO) 


— According to both Codes, the parish is usually defined by territory as 
well, but both Codes allow the implementation of personal parishes 
following the criteria of nationality, language, rite or other criteria. 


Thus, there is no equivalence between the territorial principle and the per- 
sonal principle in respect to their relevance for the determination of constitu- 
tional structures below the level of the universal Church for the Eastern Catholic 
Ecclesia sui iuris. The territorial principle is not a constitutional element of a 
particular Church structure. It merely exerts a determinative function. Never- 
theless, the priority of the territorial principle over the personal principle can be 
ascertained. This priority is clearly more evident in CCEO than in CIC/83. 


1.2 — Non-territorial Structures within the Particular Church 
1.2.1 — Basics 


The particular Church is an indispensable structural element of the 
Church with its roots in the ius divinum.> Therefore, the question about 
non-territorial structures on this hierarchical level has a special ecclesiastical 
meaning as the particular Church is considered to hold full representation 
and concrete manifestation of the universal Church in terms of a mutual 
interiority (mutua interioritas).* If this “mutual interiority” of particular and 


N 


Cf. c. 311 § 1 CCEO: vel alia ratione 

Cf. Gerard PHILIPS, “Utrum Ecclesiae particulares sint iuris divini an non,” in Periodica de 
re morali canonica liturgica, 58 (1969), 154: “Particulares vero Ecclesiae, saltem episco- 
pales seu dioecesanae, in quibus praesens et activa adest Ecclesia universalis, et quae suo 
modo catholicitatem et universalismum Ecclesiae manifestant, secundum Traditionem per- 
tinent ad institutionem iuris divini.” 

+ Cf. PREE, Strukturen, 530; cf. INTERNATIONAL THEOLOGICAL COMMISION, Themata selecta de 
ecclesiologia. Occasione XX anniversarii conclusionis Concilii Oecumenici Vaticani II, 
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universal Church exists, then—according to Pree—the nature of the particu- 
lar Church needs to be urgently clarified. Pree tries to determine it by four 
essential features, declaring that a particular Church is:° 


— A permanent part of the People of God, drafted in a certain legal form. 
It has its own hierarchical authority and a presbyterium is assigned to it. 


— This specific part of the People of God, which forms the particular 
Church, is innerly connected by the same faith, the same sacraments 
and the same spiritual guidance as stated by the Second Vatican Coun- 
cil (OE 2) and c. 205 CIC/83. 


— The purpose of the particular Church is not to represent a particular 
aspect of the mission of the Church but to embody the entire mission 
of the Church. 


— The individual faithful belongs to a specific particular Church because 
of their baptism and because of its dependent objective legal character- 
istics. Membership is not based on a voluntary associational principle. 


Within the current ecclesiastical constitution, Juan Arrieta lists the follow- 
ing forms of ecclesiastical circumscriptions with a personal characteristic: 
the personal diocese, the personal prelature as per cc. 294-297 CIC/83, the 
military ordinariates which are based on the apostolic constitution Spirituali 
militum curae plus the apostolic exarchates and the ordinariates for the 
faithful of the Eastern Ecclesiae sui iuris.’ The military ordinariate and the 
structures for the faithful of Eastern rites outside the territory of their Ecclesia 
sui iuris are two institutes without further legal standardization in the C/C/83. 
The articles concerning the personal prelatures are to be found in the C/C/83 
but apart from the other specifications about the different types of particular 
Churches. They have been positioned in the documents about the faithful 
between the standardization about the clergy and the associations of the 
faithful. These structures will not be separately investigated in this paper. It 
will also not refer to Pree’s° special case of the apostolic visitators which 


Vatican City, Libreria Editrice Vaticana, 1985, 32: “Inter peculiares Ecclesias et univer- 
salem Ecclesiam est quaedam mutua interioritas, quaedam interpenetratio. Ecclesia enim 
universalis subsistit de facto in unaquaque particulari Ecclesia, in qua praesens est. Vicissim, 
unaquaeque particularis Ecclesia ‘ad imaginem Ecclesiae universalis,’ cum qua intente com- 
municat, formata est (LG 23) et vivit.” 

5 Cf. PREE, Strukturen, 530, fn, 58. 

€ Cf. Jonn PAUL II, Apostolic Constitution Spirituali militum curae, 21 April 1986, in AAS, 

78 (1986), 481—486. 

Cf. Juan Ignacio ARRIETA, “Chiesa particolare e circoscrizione ecclesiastiche,” in JE, 6 

(1994), 24. 

8 Cf. PREE, Strukturen, 539. 


154 STUDIA CANONICA | 51, 2017 


also include a primarily personally defined competence area, if the Holy See 
appoints and authorizes a person for a specific portio populi Dei.? 


1.2.2 — Apostolic Exarchates 


This section briefly looks at the structure of the apostolic exarchate in order 
to create the basis for further considerations and analysis about the Latin ordin- 
ariates for the faithful of the Eastern Ecclesiae sui iuris. The 2015 Annuario 
Pontificio displays—among other categories—the apostolic exarchate within 
the hierarchical structure of the Catholic Church. These exarchates belong to 
the category of a personal particular Church for the faithful of the Eastern 
Ecclesia sui iuris. They were established on the diverse continents in the light 
of faithful belonging to a certain rite and in most cases they cover the territory 
of a whole state. Thus, for example there is a Syro-Malankara Catholic Exarch- 
ate in the United States for the faithful of the Syro-Malankara rite within the 
United States with seat in the city of New York.!° 


The exarchate as defined in c. 311 § 1 CCEO exists in two modifications. 
They principally differ from each other in the nature of the potestas of its ordin- 
ary. Thus, they either correspond to the Latin legal institute of the apostolic 
vicariate as per c. 371 § 1 CIC/83 or to the territorial prelature as per c. 370 
CIC/83; the ordinary of an exarchate is called exarch. He belongs to the epis- 
copate, is entrusted with the exarchate and shepherds it.!! He guides the exarch- 
ate either in his own name or in the name of the one who appointed him.!? 


The apostolic exarchate concerned is an exarchate outside the territory of 
the Ecclesia sui iuris. According to c. 314 § 1 CCEO, its exarch is always 
appointed by the Holy See, and he exercises potestas vicaria on behalf of 
the pope. In case the territory is situated within a patriarchal Ecclesia sui 
iuris, the exarch of an exarchate is appointed by the patriarch with the con- 
sent of the permanent synod. (Cf. c. 314 CCEO) 


E.g., faithful in diaspora situations, faithful of an Eastern Church sui iuris outside the terri- 

tory of their Church or similar cases. 

10 Cf. Annuario pontificio per l’anno 2015, Libreria Editrice Vaticano, 2015, 1033. 

11 Cf.c. 311 § 1 CCEO: “Exarchia est populi Dei portio, quae ob specialia adiuncta ut eparchia non 
est erecta quaeque territorialiter vel alia ratione circumscripta Exarcho pascenda concreditur.” 

? Cf. c. 312 CCEO: “Exarchus exarchiam regit aut nomine illius, a quo nominatus est, aut 

nomine proprio....” 

“L’Esarca Apostolico è sempre nominato dalla Santa Sede (can. 314 § 1) ed esercita la giuris- 

dizione nel nome del Romano Pontefice.” (Annuario pontificio 2015, 1802). Cf. also: Georg BIER, 

Commentary on Canon 372, in Klaus LUDICKE et al. (eds.), Miinsterischer Kommentar zum Codex 

Turis Canonici. Unter besonderer Berücksichtigung der Rechtslage in Deutschland, Österreich und 

der Schweiz, Essen, Ludgerus-Verl, 1984 (Loseblattwerk, Stand: 50. Erg.-Lfg. Januar 2015), n. 14. 
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Because of the fact that exarchates are generally defined as surrogate 
forms of eparchies as per c. 311 CCEO and that they are administered by 
vicarious power of governance on behalf of the Pope, the apostolic exarch- 
ates are not to be classified as personal dioceses but as quasi-diocesan per- 
sonal particular Churches.!* The personal circumscription of the apostolic 
exarchate is hereby supported and made possible by the legal formulation vel 
alia ratione circumscripta (c. 311 § 1 CCEO): This is in contrast to the ter- 
ritorial prelature and the apostolic vicariate of the Latin Code which allows 
solely a territorial circumscription. The apostolic exarchates are assigned 
to the Congregation of the Eastern Churches.!$ The Annuario Pontificio of 
2015 lists sixteen apostolic exarchates.!” 


1.2.3 — Ordinariates for the Faithful of the Eastern Ecclesiae sui iuris 


The ordinariates for the faithful of the Eastern Rites have been established 
at the beginning of the 20" century. They are institutions of the canon law 
without direct standardization within the C/C/83 or CCEO. The ordinariates 
represent permanent ecclesiastical structures which are confined to a certain 
territory and which nourish a specific community or simply all Eastern faith- 
ful of this region. These faithful do not have a local hierarchical structure of 
their own Ecclesia sui iuris, i.e. faithful who have their residence outside of 
the territory of their own Ecclesia sui iuris.'® 


14 Cf. BIER, Commentary on Canon 372, n. 14. 

15 Cf. Pree, Strukturen, 535. 

1€ Cf. Annuario pontificio 2015, 1802 

17 Cf. Annuario pontificio 2015, 1029-1033; The exarchates are named Africa Occidentale e Cen- 
trale (January 13", 2014) for the Maronite faithful in Western and Central Africa, America Latina 
e Messico (July 3%, 1981) for the faithful of the Armenian Rite, Argentina (March 21“, 2002) for 
the Greek-Melkite faithful, Germania e Scandinavia (April 17", 1959) for the Ukrainian faithful 
of the Byzantine Rite, Grecia (June 11", 1932) for the Greek faithful of the Byzantine Rite, Har- 
bin (May 20%, 1928) for the Ruthenian of the Byzantine Rite and all Catholics of Eastern Rites in 
China, Istanbul/ Constantinopoli (June 11", 1911 and November 25", 1996) for the faithful of the 
Byzantine Rite in Turkey, Macedonia (January 11", 2001) for the Catholics of Byzantine Rite in 
the Former Yugoslav Republic of Macedonia, Miskolc (June 4", 1924) for the Catholics of Byzan- 
tine Rite in Hungary, Repubblica Ceca (January 18", 1996) for the Catholics of the Byzantine Rite 
in the Czech Republic, Russia (since 1917) for the Catholics of Byzantine Rite (for this Exarchy 
the Annuario Pontificio contains no further statistical information), Serbia (January 19", 2013) for 
the Catholics of Byzantine Rite in Serbia, Sofia (since 1926) for the Catholics of the Slav-Byzan- 
tine Rite in Bulgaria, Stati Uniti d’America (July 14", 2010) for the Syro-Malankara faithful in the 
United States of America, Venezuela (February 19", 1990) for the Greek-Melkite faithful in Vene- 
zuela, Venezuela (June 22", 2001) for the Syrian faithful in Venezuela. 

'8 Cf. Annuario pontificio 2015, 1802; BIER, Commentary on Canon 372, n. 15; PREE, Struk- 
turen, 536; Peter STOCKMANN, “Die Ordinariate für Gläubige eines Easternischen Ritus—ein 
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In the following step the legal institution of the Latin ordinariates for the 
faithful of an Eastern Ecclesia sui iuris shall be focused on. 


2 — Latin Ordinariates for the Faithful of the Eastern 
Ecclesiae sui iuris 


2.1 — Term and Demarcation 


In contrast to the two variations of the exarchate, there are no standardiz- 
ations within the CCEO for the ordinariates for the faithful of the Eastern 
rites.!° Even CIC/83 does not explicitly mention those organizational forms 
of particular constitution of the Church. But the Second Vatican Council 
refers explicitly to the concept of the ordinariates in Christus Dominus 23°. 
Within the Note Storiche of the 20/5 Annuario Pontificio the ordinariates 
are defined as follows: 


“Gli Ordinariati sono strutture ecclesiastiche geografiche stabilite per le 
comunita cattoliche Easterni che non hanno gerarchia propria nel luogo. 
Acapo dell’Ordinariato c’é un Prelato col titolo di ,Ordinario’, nominato 
dalla Santa Sede, con giurisdizione sugli Easterni cattolici sprovvisti di 
Vescovo proprio.”?1 


The ordinariates for the faithful of the Eastern rites are—like the apostolic 
exarchates—assigned to the Congregation for the Eastern Churches. 


The ordinariates are nearly exclusively personal determined circumscrip- 
tions? and—according to the prevailing doctrine—are considered to be 


Rechtsinstitut praeter legem,” in Ulrich KAISER, Ronny RAITH and Peter STOCKMANN (eds.), 
Salus animarum suprema lex. Festschrift fiir Offizial Max Hopfner zum 70. Geburtstag, 
Frankfurt a.M., Peter Lang, 2006, 435. 
19 Cf. BIER, Commentary on Canon 372, n. 15. 
20 Cf. PAULUS P.P. VI, Decretum de Pastorali Episcoporum Munere in Ecclesia Christus 
Dominus, 28. oct. 1965, in AAS, 58 (1966), 673-696, refer to art. 23, 3: “Hunc quoque in 
finem, ubi sint fideles diversi Ritus, eorum spiritualibus necessitatibus Episcopus dioe- 
cesanus provideat sive per sacerdotes aut paroecias eiusdem Ritus, sive per Vicarium Epis- 
copalem aptis facultatibus instructum et, si casus ferat, etiam charactere episcopali ornatum, 
sive per seipsum diversorum Rituum Ordinarii munere fungentem.” 
Annuario pontificio 2015, 1802. 
The foundation decree of the territorial described ordinariate of Chanda, South India, is an 
exception to the rule: “Ad lucem Sancti Evangelii magis magisque in extentissimis Indiarum 
regionibus diffundendam et ad auxilium ferendum Episcopis et Praefectis Apostolicis dio- 
ecesium illic exstantium qui, zelo animarum incensi, instanter petunt evangelizantes Chris- 
tum bonaque caelestia, Sacra Congregatio de Propaganda Fide ac Sacra Congregatio pro 
Ecclesia Easterni consilia inierunt et omnibus rei momentis attento seduloque studio 
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personal particular Churches. As Pree puts it: The purpose of the ordinariate 
is the implementation of the mission of the Church as a whole, not an ecclesi- 
astical partial purpose. There is no doubt on the legal character as a particu- 
lar Church.” The ordinariates are established in regions, where care must be 
taken for the spiritual needs of the faithful of the Eastern rite, but where the 
conditions, e.g. the number of believers, do not yet require or allow to estab- 
lish a separate hierarchy for these believers.” 


One has to differentiate on the one hand between the Eastern and Latin? 
and on the other hand between the uni-rite and plural-rite ordinariates. Marco 
Brogi postulates that the Eastern ordinariate is basically identical with the 
apostolic exarchate as discussed above. According to his arguments, it only 
concerns a difference in terminology: The one term is etymologically derived 
from Greek; the other term is of Latin origin. Concerning their connotation the 
apostolic exarchate and the ordinariates are actually to be equated with each 


perpensis, peropportunum visum est unius alteriusve dioeceseos, prae aliis in necessitatibus, 
quamdam partem separare seu subtrahere in Ordinariatum condendam, cui suppeditare 
poterit ardor missionalis et apostolicus utriusque cleri qui, in regione nunc Kerala et prius 
Malabar vocata, ritum Easternem chaldaicum seu syrum-Easternem exercent.” 
His omnibus, in Audientia diei 15 mensis Ianuarii huius anni, ab Eminentissimo P. D. Gre- 
gorio Petro Agagianian, Praefecto Sacrae Congregationis de Propaganda Fide, Summo 
Pontifici Joanni, Divina Providentia Papae XXIII relatis, idem Summus Pontifex dignatus 
est ab Archdioecesi Nagpurensi tres districtus civiles, nempe Warda, Chanda, Adilabad 
seiungere seu separare et illos in Ordinariatum constituere cui nomen Chanda: simulque 
dignatus est hunc Ordinariatum de Chanda curis concredere Patrum Carmelitarum Mariae 
Immaculatae ritus chaldaici Malabarensium ut — ritu Easterni nativo in omnibus semper 
servato — operam navent ad regnum Christi illic instaurandum. 
Quae omnia ut ad effectum deveniant Sacra Congregatio pro Ecclesia Easterni, de mandato 
Summi Pontificis, hoc edit decretum, non obstantibus contrariis quibuslibet.“ (Varkey J. VITHAYA- 
THIL, The origin and progress of the Syro-Malabar hierarchy, Eastern Institute of Religious 
Studies, India vol. 36, Kottayam, 134; cited according to: STOCKMANN, Ordinariate, 436, fn. 27.) 
23 Cf. PREE, Strukturen, 537: “Der Zweck des Ordinariats ist der Vollzug der Sendung der Kirche 
im ganzen, nicht ein kirchlicher Teilzweck. Am rechtlichen Charakter als Teilkirche kann 
meines Erachtens kein Zweifel bestehen.”; cf. also: Hugo SCHWENDENWEIN Die katholische 
Kirche. Aufbau und rechtliche Organisation, Beihefte zum Miinsterischen Kommentar zum 
Codex Iuris Canonici vol. 37, Essen, Ludgerus-Verlag, 336; in contrast Bier who denies the 
particular character of the ordinariates, cf. BIER, Commentary on Canon 372, n. 15. 
24 Cf. STOCKMANN, Ordinariate, 436: “Sie werden dort errichtet, wo fiir die geistlichen Bediirf- 
nisse von Gläubigen eines Easternischen Ritus Sorge getragen werden muss, jedoch die 
Verhältnisse, z.B. die Anzahl der Gläubigen, es noch nicht erfordern oder ermöglichen, für 
diese Gläubigen eine eigene Hierarchie zu schaffen.” 
This differentiation made by Dominique le Tourneau (cf. Dominique le TOURNEAU, “Le Soin 
pastoral des catholiques Orientaux en de leur église de rite propre. Le cas de l’ordinariat 
Français,” in JE, 13 (2001), 396) is not applied in the Annuario Pontificio. 
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other.”° But this is too much of a generalization, as per c. 314 § 1 CCEO an 
apostolic exarchate is an exarchate, which is presided by an exarch appointed 
by the Holy See and equipped with potestas regiminis ordinaria vicaria. 
Therefore Brogi’s analogy is only applicable to those ordinariates that have an 
ordinary with potestas regiminis ordinaria vicaria. Those ordinariates holding 
an ordinary with potestas regiminis ordinaria propria are not included in his 
analogy. The latter ordinariates—as per c. 312 CCEO—would then be to com- 
pare with exarchates whose exarch guides his exarchate “in his own name.” 


The Latin ordinariate is defined by Pree as a hierarchical institution of the 
Latin Canon Law, for the members of either one, several or all Eastern 
Ecclesiae sui iuris in a certain country outside the territory of their own 
Ecclesia sui iuris, i.e. where there is no Eastern hierarchy of their own 
Ecclesia sui iuris.” 

The Latin ordinariates have predominately an inter-rite character, whereas 
the Eastern ones have been mainly of uni-rite. The Eastern ordinariates of the 
past and those currently in existence are: Canada, Chanda, Eritrea, Europa 
Eastern, Grecia for the faithful of the Armenian Rite, Grecia for the faithful 
of the Greek Rite, Harbin, Stati Uniti d’America for the faithful of Galicia, 
Stati Uniti d’America for the faithful of Podcarpatia, and Turchia. The Latin 
ordinariates of the past and those currently in existence are: Argentina, Austri, 
Brasile, Federazione Russia, Francia, Polonia, and Romania. 


Those ordinariates being permanently of uni-rite were or currently are: 
Canada,” Chand, Eritrea! Europa Easterne,*? Grecia, Grecia,* 


26 Cf. Marco BROGI, “Exarchy and Exarchs (ce. 311-312),” in George NEDUNGATT (ed.), 
A Guide to the Eastern Code. A Commentary on the Code of Canons of the Eastern 
Churches, Roma, Pontificio istituto orientale, 2002, 250; for terminological equivalences as 
used by the Holy See cf. Pius P.P. XII, Constitutio Apostolica Omnium cuiusvis ritus, 3. 
mart. 1948, in AAS, 40 (1948), 287: “pro Ruthenis in Canadensi ditione commorantibus 
episcopalem Ordinariatum, seu Exarchatum constituit.” 

27 Cf. PREE, Strukturen, 536: “Das lateinische Ordinariat ist eine hierarchische Einrichtung des latein- 

ischen Kirchenrechts [...] für die Angehörigen entweder einer, mehrerer oder aller Easternischen 

Ecclesiae sui iuris in einem bestimmten Land auBerhalb des Territoriums der eigenen Ecclesia sui 

iuris, d. h. in dem keine Easternische Hierarchie ihrer eigenen Ecclesia sui iuris eingerichtet ist.” 

Arietta refers to that: “L‘ordinariato rituale, infatti, è una struttura di diritto latino, rivolta 

globalmente a tutti i fedeli cattolici di rito Easterne dimoranti in un paese, indipendente- 

mente dal rito o dalla Chiesa sui iuris di appartenenza.” (ARRIETA, “Chiesa”, 32.) 

2 Ruthenian Rite. 

30 Malabarian Rite. 

31 Ethiopian Rite. 

Armenian Rite. 

Armenian Rite. 

34 Greek Rite. 
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Romania,” Stati Uniti d’America,*® Stati Uniti d'America,” and Turchia.*® 
Those being permanently of plural-rite were or currently are as follows: 


41 
42 


43 


45 


46 


47 


— Argentina (Eastern Rite, mainly Rumanian and Russian Rite but not 
Maronite,” Ukrainian“, Melkite*! and Armenian* Rite)* 


— Austria (Byzantine Rite, mainly Ukrainian Rite) 


— Brasile (Eastern Rite, mainly Italian-Albanian, Russian and Syrian Rite 
but not Maronite,“* Ukrainian,“ Melkite* and Armenian“ Rite 


— Federazione Russia (Byzantine Rite, mainly Russian and Ukrainian Rite) 


Armenian Rite. 

Ruthenian Rite, faithful of Galicia. 

Ruthenian Rite, faithful of Podcarpatia. 

Greek Rite. 

Cf. Eparchy ,San Charbel en Buenos Aires‘ (founded on October 5", 1990). 

Cf. Eparchy ,Santa Marfa del Patrocinio en Buenos Aires‘ (established on April 24", 1978, 
cf. PAULUS P.P. VI, Constitutio Apostolica Cum praeterito, 24. apr. 1978, in AAS, 70 [1978], 
385-386.). Before that it was the Apostolic Exarchate ‚Argentina‘ for all Catholics of the 
Ukrainian Greek-Catholic Church living in Argentina (founded on February 9", 1968, 
cf. PAULUS P.P. VI, Constitutio Apostolica Bonaérensis, 9. febr. 1968, in AAS, 60 [1968], 
547-549). 

Cf. Apostolic Exarchate , Argentina‘ (founded on March 21“, 2002). 

Cf. Eparchy San Gregorio de Narek en Buenos Aires (founded on February 18", 1989). 
Before that it was the Apostolic Exarchate America Latina e Messico (founded on July 3" 
1981, cf. IOANNES PAULUS P.P. II, Constitutio Apostolica America Latina atque Foederatae 
Civitates Mexicanae, 3. iul. 1981, in AAS, 74 [1982], 5-6). 

Cf. Ariel David Busso, “La organización ecclesidstica de los immigrantes latinos y East- 
ernes en américa latina,” in Péter ERDŐ and Péter SZABO (eds.), Territorialita e personalità 
nel Diritto Canonico ed ecclesiastico. Il Diritto Canonico di fronte al terzo millennio, Buda- 
pest, Szent Istvan Társulat, 2002, 389. 

Cf. Eparchy ,Nossa Senhora do Libano em Säo Paulo‘ (founded on November 9", 1971; 
cf. PAULUS P.P. VI, Constitutio Apostolica Dominae Nostrae Libanensis. Eparchia Dominae 
Nostrae Libanensis pro Maronitis in Brasilia conditur, 29. nov. 1971, in AAS, 64 [1972], 
408-409). 

Cf. Eparchy ,Sdo Jodo Batista em Curitiba‘ (established on November 29", 1971, cf. PAULUS 
P.P. VI, Constitutio Apostolica Sancti Ioannis Baptistae Curitibensis Ucrainorum. Apos- 
tolicus Exarchatus pro fidelibus Ucrainis in Brasilia degentibus, ad dignitatem Eparchiae 
evehitur, 29. nov. 1971, in AAS, 64 [1972], 411—412). Before that it was the Apostolic 
Exarchate Brasile (founded on May 30", 1962, cf. Ioannes P.P. XXIII, Constitutio Apos- 
tolica Exarchatus pro Ucrainis. Exarchatus Apostolicus pro fidelibus Ucrainis in Brasilia 
degentibus constituitur, 30. maii 1962, in AAS, 55 [1963], 218-220). 

Cf. Eparchy ,Nossa Senhora do Paraíso en México‘ (founded on November, 29", 1971, 
cf. PAULUS P.P. VI, Constitutio Apostolica Dominae Nostrae Paradisi, 29. nov. 1971, in 
AAS, 64 [1972], 409-410). 

Cf. Apostolic Exarchate ,America Latina e Messico‘ (founded on July 3", 1981, cf. IOANNES 
PAULUS P.P. I, America Latina atque Foederatae Civitates Mexicanae). 


160 STUDIA CANONICA | 51, 2017 


— Francia (Eastern Rite, mainly Belorussian, Syrian, Chaldean, Roma- 
nian, Maronite, Melkite, Coptic and Russian Rite but not Ukrainian*® 
and Armenian’? Rite) 


— Polonia (Eastern Rite, but not Ukrainian‘? Rite). 


The Eastern Ordinariate Harbin for the Ruthenians of the Byzantine Rite and 
all Catholics of the Eastern Rites in China has altered its character. It used 
to serve only the faithful of the Russian Rite,*! but meanwhile it has been 
enlarged to all Eastern Rites.*” 


2.2 — Historical Development of the Ordinariates for the Faithful of 
an Eastern rite 


As already mentioned the legal start for the ordinariates of the faithful of 
the Eastern Rites is generally indicated by the Note storiche in the Annuario 
Pontificio® which refers to the papal writing about the establishment of the 
Ordinariate Canada™ dated July 15th 1912. But Peter Stockmann claims an 
earlier date of founding for this legal institute. On June 11", 1911—13 months 
before the foundation of Canada—the Ordinariate Turchia d’Europa was 


48 Cf. Apostolic Exarchate ,Francia‘ (founded on July 22", 1960, cf. Ioannes P.P. XXIII, 
Constitutio Apostolica Exarchatus pro Ucrainis in Gallia. Novus in Gallia conditur Exarch- 
atus Apostolicus pro christifidelibus Ucrainis byzantini ritus ibidem commorantibus, 22. iul. 
1960, in AAS, 53 [1961], 341-342). 

4 Cf. Eparchy ,Sainte-Croix-de-Paris‘ (established on June 30", 1986, cf. IOANNES PAULUS 

P.P. II, Constitutio Apostolica S. Crucis Lutetiae Parisiorum, 30. iun. 1986, in AAS, 78 

[1986], 1211). Before that it was the Apostolic Exarchate ,Francia‘ (founded on July 22"4, 

1960, cf. Ioannes P.P. XXII, Constitutio Apostolica Exarchatus pro Armenis in Gallia, 22. 

iul. 1960, in AAS, 53 [1961], 343-344). 

Cf. Metropolitan Archieparchy Przemyśl-Warszawa (established on June 1%*, 1996, 

cf. IOANNES PAULUS P.P. II, Constitutio Apostolica Premisliensis-Varsaviensis ritus byzantini 

ucrainorum, 1. iun. 1996, in AAS, 88 [1996], 793). Before that it was the Eparchy Przemyśl 

(according to Stockmann it was founded in 1087, cf. STOCKMANN, Ordinariate, 438, fn. 45); 

Eparchy ,Wroclaw-Gdańsk‘ (founded on June 1*, 1996, cf. IOANNES PAULUS P.P. II, Consti- 

tutio Apostolica Vratislaviensis-Gedanensis ritus byzantini ucrainorum, 1. iun. 1996, in 

AAS, 88 [1996], 795-796). 

51 Cf. PONTIFICIA COMMISSIO PRO RussIA, Decretum, 20. maii 1928, in AAS, 20 (1928), 366- 
367. 

5 After the death of the last Exarch Andrzej Cikotos on February 13", 1952, the 2015 Annu- 
ario Pontificio lists the vacant ordinariate as Esarcato Apostolico per i Russi di rito bizantino 
e per tutti i cattolici di rito Easterne (Annuario pontificio 2015, 1031) in China. 

5 Cf. Annuario pontificio 2015, 1802. 

Cf. Pius P.P. X, Litterae Apostolicae Officium Supremi Apostolatus. Committitur Episcopo 

Ritus Rutheni Adsistentia spiritualis Ruthenorum in Canadensi regione Commorantium, 15. 

iul. 1912, in AAS, 4 (1912), 555-556. 
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founded. Its foundation document, the brief Auctus in aliqua," has not been 
published in the AAS. Nevertheless it can be considered as the first ordinar- 
iate for faithful of an Eastern rite.*° 


The ordinariates are not a legal entity made by law, but a personal deter- 
mined particular ecclesiastical circumscription derived from experience. Its 
ideal is the apostolic exarchate which is directly dependent on the Holy See 
and which has been established for the pastoral care of the faithful of an 
Eastern rite being without a hierarchy in their residential country.°’ Forma- 
tion and development of the ordinariates progressed through the influence of 
the ecclesiastical praxis. This led to the development of a legal institute that 
is marked by a tremendous heterogeneity concerning its terminology and 
legal status.” 


The legal-historical development of the ordinariates can be summarized 
as follows: The first ordinariates did not receive the term “ordinariate.” 
They were led by a prelate of an Eastern rite and are similar in many points 
to today’s apostolic exarchates.°° Only gradually did the term “Ordinariate” 
gain acceptance, as can be seen e.g. in the foundation decree of the ordinar- 
iate for the Eastern faithful in Harbin, China, on May 20" 1928.°! From this 
time on ordinariates for Eastern faithful guided by a Latin superior were 
founded. “Le prime esperienze di questo genere risalgono al 1930, e al 
momento della celebrazione del vaticano II, erano gia cinque gli ordinariati 
di questo tipo ad essere stati eretti.” From 1930 onwards, i.e. after the 


55 The only reference to the foundation of the Ordinariate Turchia can be found in: S. CoN- 


GREGAZIONE PER LE CHIESE EASTERNI, Oriente cattolico. Cenni storici e statistiche, 4" ed., 
Città del Vaticano, 1974, 202. 

56 Cf. STOCKMANN, Ordinariate, 433. 

Cf. Juan Ignacio ARRIETA, “Le Circoscrizioni personali,” in Persona y derecho/Fidelium 

Iura, 4 (1994), 239; ARRIETA, “Chiesa”, 31. 

8 Stockmann (Cf. STOCKMANN, Ordinariate, 434, fn. 14) points out that the Apostolic Exarch- 
ate which was founded as Inghilterra e Galles in 1958 (Cf. Pius P.P. XII, Constitutio Apos- 
tolica De Britannia, 10. iun. 1957, in AAS, 50 [1958], 345-347) appears only as Apostolic 
Exarchate Inghilterra in the diverse annual volumes of the Annuario Pontificio (Cf. Annu- 
ario Pontificio 1958, 746; Annuario Pontificio 1960, 766; Annuario Pontificio 1967, 745). 

5 Cf. STOCKMANN, Ordinariate, 433; Juan Ignacio ARRIETA, Javier CANOSA and Jesús MINAM- 
BRES, Legislazione sull’organizzazione centrale della Chiesa, vol. 3, Milano, Giuffré, 1997, 
248. 

60 Cf. STOCKMANN, Ordinariate, 434; ARRIETA, “Chiesa,” 31. 

6l Cf. PONTIFICIA COMMISSIO PRO RUSSIA, Decretum (20. 5. 1928). 

62 ARRIETA, “Chiesa”, 31; Even Astrid Kaptijn dates the start of the legal institution of the 
ordinariates to the year 1930 with the foundation of the ordinariate Romania: “Seguendo 
cronologicamente la voce relativa agli Ordinariati nell’Annuario Pontificio, si constata che 
un primo Ordinario fu nominato nel 1930 in Romania, per i cattolici di rito armeno residenti 
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foundation of the Ordinariate in Rumania for the faithful of the Armenian 
Rite and of the ordinariate in Eritrea® for the faithful of the Ethiopian Rite, 
some existing ordinariates for the faithful of an Eastern Rite have been trans- 
formed into an apostolic exarchate. Some of them still exist as exarchates up 
to today. Moreover it happened that some subgroups of the People of God 
of a specific Eastern rite were cut out of Latin ordinariates in order for them 
to found their own apostolic exarchates. Further some of the ordinariates that 
have been transformed to apostolic exarchates were raised to become eparch- 
ies or metropolitan sees. 


Since the foundation of the first ordinariate for the faithful of an Eastern 
rite in the year 1911 up to the present day seventeen different ordinariates$f 


in quel Paese.” (Astrid KAPTUN, “Gli Ordinariati per i fedeli cattolici Easterni privi di ger- 
archia propria,” in Pablo GEFAELL (ed.), Cristiani Easterni e pastori latini, Milano, Giuffrè, 
2012, 234). 
The Ordinariate Eritrea existed until 1951. It was then raised to the rank of an Apostolic 
Exarchate receiving the name Addis Abeba. Since 1961 it existed as Eparchy Asmara in the 
form of a suffragan diocese of the Archdiocese Addis Abeba. On January 19%, 2015 Pope 
Francis erected the metropolitan Church sui iuris of Eritrea, dividing it from the metropol- 
itan archieparchy of Addis Abeba. The seat of the new metropolitan Church is Asmara, 
which is elevated to the status of metropolitan archieparchy. It corresponds to the territory 
of Eritrea and regroups the eparchies of Asmara, Barentu, Keren and Seghenity. (Cf. Annu- 
ario pontificio 2015; NEWS.VA — OFFICIAL VATICAN NETWORK, Pontifical Acts — 19 january, 
http ://www.news.va/en/news/other-pontifical-acts-603). 

& Cf. e.g. the Exarchates Grecia and Harbin (Cf. Annuario pontificio 2015, 1030f.). 

65 As e.g. the already mentioned Ordinariate Eritrea that was raised to an exarchate and then 
to an eparchy. 

6 Tn chronological order of the foundation date: Turchia (1911-1940), Canada (1912-1940), 

Stati Uniti d’America (1913-1940) for the faithful of Grecia (1923-1940) for the faithful of 
the Greek Rite, Stati Uniti d’America (1924-1940) for the faithful of Podcarpatia, Grecia 
(1925-) for the faithful of the Armenian Rite, Harbin (1928-1940) for the Ruthenian of the 
Byzantine Rite and all Catholics of the Eastern Rite in China, Romania (1930-) for the 
Catholics of the Armenian Rite in Romania, Eritrea (1930-1951) for the faithful of the 
Ethiopian Rite, Austria (1945-) for the faithful of the Byzantine Rite, Brasile (1951-) for the 
faithful of an Eastern Rite, Francia (1954-) for the faithful of an Eastern Rite without an 
ordinary of their own rite, Argentina (1959-) for the faithful of an Eastern Rite without an 
ordinary of their own rite, Chanda (1962-1968) for the faithful of the Syro-Malabar Rite, 
Polonia (1981-) for the faithful of an Eastern Rite without an ordinary of their own rite, 
Europa Easterne (1991-) for the Armenian Catholics of the European East and, Federazione 
Russa (2005-). 
The designation of Federazione Russa for this unnamed ordinariate which existence can 
only be concluded through the appointment decree of the ordinary (cf. Congr. EcclOr, Decr., 
3. January 2005 [in: Forum in Slavorum Apostoli (2005) 1/7]) was coined by Stockmann. 
(Cf. STOCKMANN, Ordinariate, 435 fn. 19). Ordinary for all uniate Russian, Ukrainians and 
Bella Russions, who reside in the territory of the Russian Ferderation is currently bishop 
Joseph Werth SJ (cf. Jozef Maria de WoLF, “Vorwort,” in Slavorum Apostoli (2005), 2). 
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have been founded, nine of them are still in existence in their original form. 
The youngest of the currently existing ordinariates is the Federazione Rus- 
sia®’—as called by Stockmann—, the longest existing one is the Ordinariate 
Grecia for the faithful of the Armenian Catholics in Greece. Within the row 
of the former ordinariates the oldest and longest existing one was Turchia, 
the youngest and shortest existing one was Chanda. Ordinariates have been 
founded so far in Africa, Asia, Europe as well as North and South Amer- 
ica. 5 


2.3 — Present Sfatus quo 


The main reasons for the foundation of ordinariates for the Eastern faith- 
ful are twofold. On the one hand there is the care of the Church for the cura 
animarum of the Eastern faithful outside the territory of the own Ecclesiae 
sui iuris, on the other hand there is the preservation of the individual rites of 
the Eastern faithful.© In order to nurture the salus animarum of these faith- 
ful the care for this specific portio populi dei is passed on to the Latin shep- 
herd in his responsibility as Ordinarius proprius. Thereby no separate Epis- 
copal office with its assigned Episcopal see and Episcopal titular Church is 
established.” This arises the problem that a Catholic ipso facto can be part 
of a certain Ecclesia sui iuris and thereby—in his/her concrete situation—be 
under the jurisdiction of a hierarch of another Ecclesia sui iuris.”! This fact 
serves as an additional motivation for the foundation. But—as Dominique le 
Tourneau remarks—this problem could be solved by implementing other 
particular ecclesiastical structures, as for example apostolic exarchates as per 
c. 311 § 1 CCEO, eparchies, apostolic visitors or shepherds who are entrusted 
with the pastoral care of a specific group of migrants.” 


67 Cf. STOCKMANN, Ordinariate, 435, fn. 19. 

68 Cf. STOCKMANN, Ordinariate, 435. 

© Cf.c.214 CIC/83 in conjunction with c. 383 $ 2 CIC/83 as well as c. 17 CCEO in conjunc- 
tion with c. 193 § 2 CCEO and cc. 39-41 CCEO; further: S. CONGREGATIO DE PROPAGANDA 
FIDE PRO NEGOTIIS RITUS EASTERNIS, Decretum, 18. aug. 1913, in AAS, 5 (1913), 393-399, 
refer to Art. 3: ,,ut [...] ritus et disciplina Ecclesiae Easternis catholicae integre custodian- 
tur.“ 

70 Cf. ARRIETA, “Chiesa”, 32. 

71 Cf. Michael LANDAU, “Der Erzbischof von Wien als ,Ordinarius für die Gläubigen des 
byzantinischen Ritus in Österreich“: Kirchengerichtliche Implikationen,” in OAK, 43 
(1994), 165: “Aus dem Gesagten ergibt sich, daB ein Katholik zugleich einer bestimmten 
Ecclesia sui iuris angehoren und dabei aber, in seiner konkreten Situation, unter der Juris- 
diktion eines Hierarchen einer anderen Ecclesia sui iuris stehen kann.” 

712 Cf. TOURNEAU, “Soin,” 396f. 
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The problem of the “Diaspora-jurisdiction” about those faithful of Eastern 
Churches with a residence outside their own patriarchal Church becomes an essen- 
tial factor in the concrete implementation. Within the discussion on the revision 
of the CCEO this issue received a key emphasis.” Richard Potz declares this issue 
to be the most important point of discussion of the revision process until last.” 
The increasing mobility of society and the heavy migration movements especially 
form the regions of the Eastern Catholic Churches of the East continuously raise 
this issue. Especially the developments after the fall of the Iron Curtain have made 
the “Diaspora-jurisdiction” and the interritual matters for Latin ordinariates to 
gain emphasis. This is also true for the Eastern faithful themselves.” 


2.3.1 — Foundation and Governance of Latin Ordinariates for the 
Eastern Faithful 


It is only natural that the ordinariates for the Eastern faithful are assigned to 
the Congregation for the Eastern Churches.’° According to the standards of the 
applicable law, in particular article 56, 58 $ 1 and 59 of the apostolic constitu- 
tion Pastor Bonus? the competences for the foundation and amendments of the 
ordinariates are in the hands of the Congregation for the Eastern Churches. Only 
through them the Holy See establishes the ordinariates per decree.” 


A petition (‘percibus porrectis’”) marks the start of a foundation pro- 
cess that makes the Congregation for the Eastern Churches introduce an 


733 Cf. LANDAU, “Erzbischof” ; also: Carl Gerold First, “Die Bedeutung des CCEO für die 
ostkirchliche Diaspora,” in OAK, 42 (1993), 345-375. 

714 Cf. Richard Potz, “Der Codex Canonum Ecclesiarum Easternium 1990: Gedanken zur 
Kodifikation des katholischen Ostkirchenrechts,” in Hans PAARHAMMER and Alfred 
RINNERTHALER (eds.), Scientia canonum. Festgabe fiir Franz Pototschnig zum 65. Geburt- 
stag, Miinchen, Kovar, 1991, 405. 

75 Cf. Nikolaus SCHÔCH, “Verfahrensrechtliche Überlegungen zur Beurteilung der Zivilehe von 
Orthodoxen,” in Konrad BREITSCHING and Wilhelm REES (eds.), Recht — Biirge der Freiheit. 
Festschrift fiir Johannes Mühlsteiger SJ zum 80. Geburtstag, Berlin, Duncker & Humblot, 
2006, 891-911. 

76 Cf. TOURNEAU, “Soin”, 406. 

7 Joannes PAULUS P.P. II, Constitutio Apostolica de Romana Curia Pastor Bonus, 28. iun. 
1988, in AAS, 80 (1988), 841-912. 

78 Cf. ARRIETA, “Chiesa,” 31f; PREE, Strukturen, 536; STOCKMANN, Ordinariate, 438; at this point 
Stockmann refers also to the alleged exception of the Ordinariate Harbin that was founded by 
the Pontificia Commissio pro Russia at that time (cf. PONTIFICIA COMMISSIO PRO RUSSIA, 
Decretum [20. 5. 1928]). As a matter of fact the Pontificia Commissio pro Russia was annexed 
to the former Congregation of Eastern Churches. (Cf. STOCKMANN, Ordinariate, 438, fn. 47). 

79 Cf. e.g.: S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum. Ordinariatus pro fidelibus ritus 
Easternis in Argentina erigitur, 19. febr. 1959, in AAS, 54 (1962), 49. 
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information and advice process. Within this process the other concerned 
dicasteries of the Curia Romana,® i.e. the concerned Episcopal conferences 
(cf. c. 372 § 2 CIC/83), ecclesiastical superiors (auditis primoribus ecclesi- 
asticis*') and experts (peritorum in re consiliis conlati’*) are consulted. If 
the decision of the Congregation, after a phase of reflection (rebus mature 
perpensis®) and an examination about expediency, turns out positively, then 
the Pope receives their full report. Upon the approval of the Pope (benigne 
annuens**), the foundation of the ordinariate and the appointment of the 
ordinary is administered by decree of the congregation for the Eastern 
Churches on behalf of the Pope.* 

The ordinary of a Latin ordinariate—‘“‘senza creare uno specifico ufficio 
episcopale con propria sede e Chiesa’”*°—is a minister of the Latin Church, 
namely a prelate, receiving the title “ordinarius.” This office of the ordin- 
arius—even if there are similarities—is not equivalent to the concept of the 
ordinarius as per c. 134 § 1 C/C/83 and the hierarcha as per c. 948 § 1 
CCEO. Concerning the five currently existing Latin ordinariates the arch- 
bishop of the capital of the country—at the time of the foundation—has been 
entrusted with the pastoral care for the Eastern Christians.*® A permanent 
connection between the office of the ordinary for a certain Latin ordinariate 
for the Eastern faithful and another office of the Latin ecclesiastical consti- 
tution is possible. This can be principally facilitated in form of a personal 
union® and will be explained by taking the example of the Ordinariate Aus- 
tria below. In case of obstruction of the office of the ordinary or the vacancy 
of the office, the Holy See can appoint an administrator and have him carry 
out temporarily the governance of the ordinariate.”° 


80 Cf. Ioannes PAULUS P.P. II, Pastor Bonus, Art. 59. 

81 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959), 49. 

82 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum. Ordinariatus in Brasilia constituitur 
pro fidelibus rituum Easternium, 14 nov. 1951, in AAS, 44 (1952), 382. 

83 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (14. 11. 1951), 382. 

84 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959), 49. 

85 Cf. STOCKMANN, Ordinariate, 438f. 

Juan Ignacio ARRIETA, Diritto dell’organizzazione ecclesiastica, Trattati di diritto vol. 3, 

Milano, Giuffré, 1997, 366; ARRIETA, “Chiesa”, 31. 

Cf. Annuario pontificio 2015, 1802; In Eastern ordinariates an Eastern official is appointed 

as ordinary. (cf. STOCKMANN, Ordinariate, 440). 

88 Cf. ARRIETA, “Chiesa”, 32. 

89 Cf. LANDAU, “Erzbischof”, 168, fn. 61 and 181, fn. 106; FÜRST, “Bedeutung”, 364f. 

Thus, e.g. since 1991 the Archbishop of Alba Iulia, Gyorgy-Mikl6s Jakubinyi, is appointed 

as Apostolic Administrator for the Ordinariate Romania for the Armenian Christian in 

Romania. (cf. Annuario pontificio 2015, 1032). 
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According to Arrieta’s and Stockmann’s generalized opinion, the ordinary 
acts with potestas regiminis ordinaria propria?! and is thereby legally 
equated with the diocesan episcopal. The issue about the quality of the power 
of governance—having either a potestas regiminis ordinaria propria or vic- 
aria—is to be judged by the individual case. According to Pree, it is an issue 
of the ius mere ecclesiasticum and each case has to be investigated on the 
basis of the foundation document.” Thereby conclusions by analogy through 
a comparison with other foundation decrees are a priory problematic as there 
is inconsistency among them.” 


Foundation and appointment decrees describe the details concerning the 
potestas of the ordinary. They also regulate the interaction of the power of 
governance of the appointed ordinary with the Latin local ordinariates, either 
in a cumulative or exclusive way.” Thereby it is to be noted that the foun- 
dation decree for the Ordinariate Argentina provides an exclusive jurisdiction 
of the ordinary.” The remaining four currently existing Latin ordinariates 
hold a cumulative jurisdiction. 


The authority and competences of the Latin ordinary refer among others to 
those that the local Latin ordinaries in the territory in which the ordinariate has 
been established had held before the installation of the ordinariate. An addi- 
tional competence is the authority of appointing a general vicar or Episcopal 
vicar for the whole ordinariate. Also delegates or secretaries for individual 
parts of the ordinariate or individual rites can be appointed. In case of plural 
rites” within an ordinariate more than one of those responsible can be deployed. 


°! Cf. ARRIETA, Diritto, 366; ARRIETA, “Chiesa”; STOCKMANN, Ordinariate; LANDAU, “Erzbi- 

schof”, 179f. 

Cf. PREE, Strukturen, fn. 79: “Ob potestas ordinaria propria oder vicaria vorliegt, ist 

meines Erachtens eine Frage des menschlichen Kirchenrechts und kann im Einzelfall nur 

aus dem Errichtungsdokument beurteilt werden.” 

°3 Cf. Helmuth Pree, “Zur Rechtsstellung der Ukrainischen Griechisch-katholischen Kirche in 
Osterreich,” in Brigitte SCHINKELE, René KUPPE, Stefan SCHIMA, Eva M. SYNEK, Jürgen 
WALLNER and Wolfgang WIESHAIDER (eds.), Recht — Religion — Kultur. Festschrift fiir 
Richard Potz zum 70. Geburtstag, Wien, Facultas, 2014, 670: “Hingegen sind Analogi- 
eschliisse aus einem Vergleich mit den anderen Errichtungsdekreten wegen der Unein- 
heitlichkeit derselben von vornherein problematisch.” 

°4 Cf. ARRIETA, “Chiesa”; ARRIETA, Diritto, 366; PREE, Strukturen, 536; STOCKMANN, Ordin- 

ariate, 441. 

„Potestas iurisdictionis Ordinarii in praedictos fideles ritus Easternis erit exclusiva.“ 

(S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959), 49). 

Such a case is implemented in the Ordinariate France. Here the bishop vicar—with permis- 

sion of the Apostolic See and by exercising his office—celebrates the liturgy in Latin and 

other Eastern Rites. (Cf. George NEDUNGATT, The Spirit of the Eastern Code, Rome, Banga- 

lore, Centre for Indian and Inter-religious Studies, 1993, 80, fn. 42). 
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With full reserve to possible rights of veto of local ordinariates”’ the ordinary 
is responsible for the care of the following field of duties:°8 


97 


98 


101 


102 


— Preservation of the genuine rite and discipline (Cf. cc. 39-41 and 193 
$ 1 CCEO); 


— Assigning home and foreign priests with the pastoral care for the faith- 
ful who are attached to the ordinariate (Cf. c. 383 § 2 CIC/83, cc. 193 
§ 2 and 678 § 2 CCEO); 


— Foundation of parishes and appointment of priests for the faithful of 
an Eastern rite (Cf. c. 383 § 2 CIC/83, cc. 518 CIC; 193 § 2 and 280 
§ 1 CCEO);” 


— Delegation of responsibilities to local priests of the Latin Rite, if there 
is no parish or appointed priest for the faithful of an Eastern rite 
(Cf. c. 916 § 4 CCEO); 


— Erection or reconstruction of Churches and chapels for faithful of an 
Eastern rite; !00 


— Support of ecclesiastical matters, social and educational work; 
— Education and incardination of priests!0!; 


— Approbating the statues of religious orders as well as of other associ- 
ations or groups that are attached to an Eastern Church; further 
approval of the foundation of new communities of Latin faithful who 
want to live according to the tradition of an Eastern Church by cele- 
brating their liturgy and living their spirituality; 0? 


This is provided for by statue in the Ordinariate France: “Toutefois, l’Ordinaire des Orien- 
taux ne prendra aucune mesure sans avoir préalablement obtenu l’accord des Ordinaires du 
lieu intéressés. Cet accord est requis «ad validitatem».” (S. CONGREGATIO PRO ECCLESIIS 
EASTERNIBUS, Declaratio qua ambitus canonicae potestatis Ordinarii pro fidelibus Easterni- 
bus ecclesiasticum Superiorem proprii ritus non habentibus pressius determinantur. Declara- 
tion interpretative du decret du 27 juillet 1954, 30 apr. 1986, in AAS, 78 (1986), 785). 

Cf. STOCKMANN, Ordinariate, 442f. 

As e.g. the central parish of St. Barbara in Vienna, cf. thereby the Conventio zwischen 
Kardinal König und dem Basilianerorden vom 19. März 1958, printed in: Willibald 
M. PLÔCHL, St. Barbara zu Wien. Die Geschichte der griechisch-katholischen Kirche und 
Zentralpfarre St. Barbara: Band II, Kirche und Recht vol. 14, Wien, Herder, 1975, 216f. 
Thus, e.g. in the Ordinariate Austria the interior of the Churches of St. Markus in Salzburg 
and St. Barbara in Vienna were adapted to the requirements of the Byzantine Rite and were 
made available to the Ukrainian Greek-Catholic Church. 

Cf. Jean Passicos, “L’Ordinariat de catholiques de rite Eastern résidant en France,” 
in L’année canonique, 40 (1998), 157 and 160; ARRIETA, “Circoscrizioni”, 242. 

The latter e.g. was granted to the ordinary of France as per Declaratio of April 30", 1986: 
« Reconnaître, après avis de l’autorité supérieure de l’Eglise rituelle, les groupes et associ- 
ations de fidéles latins qui entendent vivre selon les traditions d’une Eglise Easterne, en 
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— monitoring of asset management (Cf. cc. 1276 § 1 CIC/83, 1022 § 1 
CCEO);'% 


— Reporting on the status of the ordinariate to the Congregation for the 
Eastern Churches (Cf. c. 207 CCEO). 


This enumeration of the rights and obligations of the Latin Ordinaries is 
not to be understood exhaustively, e.g. the individual ordinary has the task 
of clarifying the respective jurisdictions. In the case of the Latin ordinariate 
the Latin Hierarch in addition to his duties as Latin Archbishop is also head- 
ing the ordinariate for (certain) Easterns. By means of the official title he has 
the potestas iurisdictionis over them. Hereby it would be conceivable that 
for his second office, he either appoints Eastern ministers or entrusts 
expressly existing Latin officials with the exercise of the deriving duties.!™ 
But in case of the Latin ordinariates the more likely position might be, that 
the bishop by means of his own authority may commission his (Latin) court 
to even decide in individual cases or in general about any matrimonial mat- 
ters of Easterns who are subject to him because they belong to his ordinari- 
ate in the sense described above. Ad cautelam it will be advisable to ask to 
the Holy See for a corresponding prorogatio for the competence of the exist- 
ing court. According to Landau the latter seems to be the praxis of the 
Signatura Apostolica.' 


2.3.2 — Assignment and Position of the Latin Ordinariates for the 
Faithful of an Eastern Ecclesia sui iuris within the 
Ecclesiastical Hierarchy 


An ordinariate erected validly under applicable law has the character of a 
public ecclesiastical juridical person'® and is dependent on the Congrega- 
tion for the Eastern Churches.!° It is within the competence of the Congre- 
gation to divide existing ordinariates or to assign or to withdraw the ordin- 
ariate the responsibility for the faithful of a specific rite.!® Basically, the 


célébrer la Liturgie et en vivre la spiritualité. » (S. CONGREGATIO PRO ECCLESIIS EASTERNI- 

Bus, Declaratio (30. 4. 1986), IM, 2). 

Cf. Passicos, “L’Ordinariat”, 160: “Ayant la personnalité juridique publique (non collégi- 

ale), comme toute éparchie, l’ordinariat a un patri moine propre dont l’ordinaire est admi- 

nistrateur né.” 

104 Cf. LANDAU, “Erzbischof”, 181. 

105 Cf. LANDAU, “Erzbischof”, 181. 

106 Cf. Passicos, “L’Ordinariat”, 160. 

107 Cf. Annuario pontificio 2015, 1802; Passicos, “L’Ordinariat”, 159; STOCKMANN, Ordinar- 
iate, 438f; PREE, Strukturen, 536; ARRIETA, “Chiesa”, 32. 

108 Cf. STOCKMANN, Ordinariate, 440. 
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affiliation to a specific ordinariate by membership to—as defined in the 
foundation decree—an Ecclesia sui iuris and an ecclesiastical residence in 
the concerned country is determined by objective law and thus independently 
of any voluntary enrollment declaration.’ The foundation decrees of the 
existing Latin Ordinaries do not provide any relevant particular information 
about the clergy in service of the ordinariates. 


As per c. 148 CCEO it is the right and the duty of the patriarch to “make 
appropriate inquiries about the Christian faithful who are outside the territory 
of the Church which he presides”. This can be done with the approval of the 
Holy See in the form of a visitation. The patriarch’s right and duty of the 
visitation also persists in relation to the Latin Ordinaries outside the territory 
of his patriarchal Church. 


3 — Ordinariate of Poland for the Faithful of the Eastern Rite 
without an Ordinary of the Own Rite 


According to the 2015 Annuario Pontificio the ordinariate Polonia is one 
of the currently existing Latin ordinariates for “Fedeli di chiese Easterni 
sprovvisti di Ordinario proprio.” The date of its foundation is given as 
January 16", 1991.!!! Its foundation decree appears to be unpublished.!1? 


In the 1990 Annuario Pontificio the Ordinariate Polonia is already first 
mentioned as the ordinariate for the faithful of the Greek Catholic and the 
Armenian Rite residing in Poland. September 18", 1981 is specified as the 
date of the foundation. The appointed ordinary is the former Archbishop of 
Warsaw, Józef Cardinal Glemp.''> It is interesting to point out that in the 
previous years no indication of its foundation in 1981 is allocateable. In the 
Pontifical yearbooks from 1981 to 1989, there is no mention of the Polish 


109 Cf. PREE, Strukturen, 536; Pree here correctly points out that the special powers of the 


ordinary of France for the recognition of associations of (Latin) faithful who live according 
to the traditions of an Eastern Church, celebrate their liturgy and spirituality, is not an 
exemption from this provision. This is due to the fact that by joining such an association 
no membership to an Eastern Ecclesia sui iuris is established. (Cf. PREE, Strukturen, 536, 
fn. 82) 

110 Cf. Annuario pontificio 2015, 1139. 

11 Cf, Annuario pontificio 2015, 1031; also: Annuario Pontificio 1991, 1012. 

112 So far none of the articles about the legal institute of the Latin ordinariates for the faithful 
of the Eastern Rites refers to a written evidence for the foundation decree of the Ordinariate 
Polonia. The examination of the AAS since the issues of 1980 provides no result either. 

18 Cf, Annuario Pontificio 1990, 983. 
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Ordinariate.''* Here too, the establishment decree appears not to have been 
published.! 


Since June 9, 2007 Cardinal Kazimierz Nycz is employed as ordinary in 
the ordinariate. According to the Annuario Pontificio, 670 Catholics, three 
priests, two Churches and three parishes or quasi-parishes belong to the 
ordinariate.!16 


4 — Ordinariate of Argentina for the Faithful of the Eastern 
Rite without an Ordinary of the Own Rite 


The Congregation of the Eastern Churches established the Ordinariate 
Argentina by decree of February 19", 1959.117 Its foundation took place “pro 
omnibus fidelibus ritus Easternis in Argentina degentibus.” 8 The ordinari- 
ate is to be led by a “proprio Ordinario”' who receives the authority to 
appoint an auxiliary bishop for the whole ordinariate as well as delegates or 
secretaries for the individual rites.!°° The ordinary is obliged to make a report 
on the status of the ordinariate to the Congregation for the Eastern Churches 
every five years.!*! The power of governance of the ordinary is defined as 
exclusive in terms of the Eastern Rite communities belonging to his jurisdic- 
tion. In his area of responsibility and due to his pastoral care, it resides with 
the ordinary to establish parishes, to build Churches, to take care of the 
promotion of spiritual vocations, to monitor compliance with the rules of the 
rite and discipline and to entrust priests with pastoral care. In places where 
there are no parishes for the Eastern faithful, the Latin parish priest—with 


114 Cf. Annuario Pontificio 1981, 897, 992; Annuario Pontificio 1982, 904, 1000; Annuario 

Pontificio 1983, 926, 1011; Annuario Pontificio 1984, 909, 1008; Annuario Pontificio 1985, 

909, 1010; Annuario Pontificio 1986, 928, 1028; Annuario Pontificio 1987, 922f., 1022; 

Annuario Pontificio 1988, 930f., 1030; Annuario Pontificio 1989, 959f., 1061. 

Even here do the previous articles about the legal institute of the Latin ordinariates for the 

faithful of the Eastern Rites not prove a written evidence for the foundations decree of the 

Ordinariate Polonia. The examination of the AAS since the issues of 1980 provides no result 

either. 

116 Cf. Annuario pontificio 2015, 1032. 

117 Cf, S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959). 

118 Ș, CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959), 49. 

119 S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959), 49. 

120 Cf, S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959), 49; Carolus de 
CLERCQ, “Annotationes,” in Ap, 35 (1962), 23. 

21 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959), 50. 
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the authority of the ordinary—takes care of the spiritual goods of the faith- 
ful. 22 


The 2015 Annuario Pontificio indicates the number of Catholics in the 
Ordinariate Argentina with 2000. Furthermore, an existing parish or 
quasi-parish and an ascribed priest is specified. Since May 4", 2013 Arch- 
bishop Mario Aurelio Poli, currently Archbishop of Buenos Aires, holds the 
office of the ordinary succeeding hereby Jorge Mario Cardinal Bergoglio. 
The protosyncellus is currently Mons. Jorge Rodé.!?* 


5 — Ordinariate of Brazil for the Faithful of the Eastern Rite 
without an Ordinary of the Own Rite 


The Ordinariate Brasile was established by the Congregation for the East- 
ern Churches per decree of November 14", 1951 “pro omnibus fidelibus 
rituum Easternium in Brasilia degentibus.”'** The reason for its foundation 
per decree was that at the time of foundation the number of Eastern believers 
in Brazil was increasing.!*> The ordinariate must be guided by an ordinary 
who has the authority to appoint one or more general vicars.l?# There is no 
specification in the foundation decree about the nature and extent of the 
potestas iurisdictionis in interaction with the local ordinaries. In this context, 
numerous commentators argue for the presence of potestas exclusiva.'*" In 
my opinion this assertion lacks its basis, as the text of the foundation decree 
shows no specification on that. Due to the heterogeneity of the existing five 
Latin ordinariates analogy shall not be allowed on this point.!?8 One has to 
agree to Le Tourneau who notes, that in the case of the Ordinariate Brasile 
the nature of the potestas of the ordinary is unspecified. Thus it has to be 
assumed that the ordinary of the Eastern believers receives—within the range 
of his jurisdiction—all the authority transferred, which were given to the 
local Latin ordinaries before the foundation of the ordinariate,!?? and which 


12 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (19. 2. 1959), 50. 

13 Cf. Annuario pontificio 2015, 1029; Ariel Busso points out that the listed figures for the 
number of the Eastern Christians in Latin America in the Annuario Pontificio can only be 
accepted with caution. Cf. Busso, organización, 386. 

124 S, CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (14. 11. 1951), 382. 

125 Cf. Gerardus OESTERLE, “Adnotationes,” in ME, 77 (1952), 395. 

126 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (14. 11. 1951), 382. 

127 Cf. ARRIETA, “Chiesa”, 32; Marius Rizzi, “Annotationes,” in Ap, 28 (1955), 215; CLERCQ, 
“ Annotationes,” 23; KAPTIN, Ordinariati, 235, 258. 

128 Cf. PREE, Rechtsstellung, 670. 

129 Cf, TOURNEAU, “Soin”, 408; Rizzi, “Annotationes,” 215. 
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are to be exercised cumulatively with those of the local ordinaries. From 
the findings of the present documents solely the potestas of the ordinary of 
the Ordinariate Argentina is decidedly defined as potestas iurisdictionis 
exclusiva. 


In addition to the basic assumption above, by means of the foundation 
decree the ordinary of the Ordinariate Brasile has the following authorities: 
In his field of competence he can establish parishes and build Churches; he 
can conduct seminaries to promote vocations, maintain the independent rites 
and the discipline as a whole, commission local or foreign priests with the 
pastoral care of the faithful as well as support ecclesiastical matters, social 
and educational work. In places where there are no priests for Eastern believ- 
ers, the local priest—receiving the authority from the ordinary—takes care 
of the spiritual goods of the faithful. By means of the foundation decree the 
ordinary is obliged to an annual report on the performance of his duties to 
the Congregation for the Eastern Churches. 13° 


The 2015 Annuario Pontificio indicates the number of Catholics in the 
Ordinariate Brasile with 10000; the number of established parishes or 
quasi-parishes amounts to four. Two secular priests and three religious 
priests are assigned to the Ordinariate. Also 3 male members of a religious 
order are specified. Since July 28", 2010 Walmor Oliveira de Azevedo, 
Archbishop of Belo Horizonte, is in charge of the office of the ordinary. The 
seat of the ordinariate is still located in Rio de Janeiro. There are no indica- 
tions about the appointment of a vicar general.'*! Archbishop de Azevedo is 
the first ordinary of the Ordinariate Brasile who is not at the same time 
Archbishop of the Latin Archdiocese São Sebastião do Rio de Janeiro.” 


6 — Ordinariate of France for the Faithful of the Eastern Rite 
without an Ordinary of the Own Rite 


The Ordinariate Francia was established by the Congregation for the East- 
ern Churches per decree of July 27", 1954 “pro omnibus fidelibus cuiusvis 
rite Easternis in Gallia commorantibus.” # The ordinariate must be guided 


130 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (14. 11. 1951), 382f. 

131 Cf. Annuario Pontificio 2015, 1030. 

132 The three predecessors in office, Jaime Cardinal de Barros Câmara, Eugênio Cardinal de 
Araújo Sales and Eusébio Oscar Cardinal Scheid have all been Archbishops of the Archi- 
episcopal See Sao Sebastiäo do Rio de Janeiro. 

133 S, CONGREGATIO PRO ECCLESIA EASTERNI, Decretum. Ordinariatus pro omnibus christifideli- 
bus ritus Easternis in Gallia Regentibus instituitur, 27. iul. 1954, in AAS, 47 (1955), 612; 
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by an ordinary who has the authority to appoint one or more general vic- 
ars.!*4 This authority is issued by the wording of the decree and so far all!35 
appointed ordinaries have employed it in the Ordinariate Francia. Since the 
foundation of the ordinariate all appointed ordinaries have always been the 
reigning archbishops of the Archdiocese of Paris. Every five years the ordin- 
ary is obliged to make a report on the status of the ordinariate to the Con- 
gregation for the Eastern Churches. !36 


The potestas iurisdictionis of the ordinary is circumscribed by the decree 
as “cumulative cum potestate Ordinariorum locorum.” "7 Setting down a 
cumulative competence may in this case be understood as an appropriate meas- 
ure to avoid the drawbacks of excessive centralization.!** The relation between 
the ordinary and the local Latin ordinaries in their cumulative competence has 
been further defined by a declaratio of the Congregation for the Eastern 
Churches from the year 1986. The local ordinaries act in accordance with the 
specifications of the declaratio exclusively in a subsidiary manner. Neverthe- 
less their consensus for decisions regarding their area of competence is neces- 
sary for the validity of the legal act.!°? The form of the cumulative jurisdiction 
here is not a new legal form. It has already been applied in the field of the 
military ordinariates and the pastoral care for migrants. Thus the declaratio 
formulates that the cumulative power of jurisdiction of the ordinary is defined 
as “à l’instar de la juridiction exercée par le Vicariat aux Armées.” ! 


The foundation of the ordinariate presents the climax of the fruitful relation between the 
Christian Orient and the Gallic cultural area which cannot be further discussed here. Please 
refer for that to TOURNEAU, “Soin”, 410-413; Rizzi, “ Annotationes,” 211-213. 

134 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (27. 7. 1954), 612. 

135 Cf. e.g.: Annuario Pontificio 1958, 746; Annuario Pontificio 1967, 744; Annuario Pontifi- 
cio 1991, 1011; Annuario Pontificio 2015, 1030. 

136 Cf, S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (27. 7. 1954), 613. 

137 S, CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (27. 7. 1954), 612. 

138 Cf, TOURNEAU, “Soin”, 414. 

139 Cf, S. CONGREGATIO PRO ECCLESIIS EASTERNIBUS, Declaratio (30. 4. 1986), I and Il: “I — 
Conformément au Décret du 27 juillet 1954, l’Ordinaire des Orientaux catholiques résidant 
en France, qui en l’occurrence est 1l’ Archevêque de Paris, exercera sa juridiction cumulative- 
ment à celle des Ordinaires du lieu. Cependant, la juridiction de l’Ordinaire des Orientaux 
et celle des Ordinaires du lieu ne sont pas situées sur le même plan, ces derniers exerçant 
leur juridiction de façon plutôt subsidiaire par rapport à celle de l’Ordinaire des Orientaux, 
conçue comme principale. 
Il — Toutefois, l'Ordinaire des Orientaux ne prendra aucune mesure sans avoir préalable- 
ment obtenu l’accord des Ordinaires du lieu intéressés. Cet accord est requis «ad valid- 
itatem».” Cf. also ARRIETA, “Chiesa”, 32; Passicos, “L’Ordinariat”, 155-157; TOURNEAU, 
“Soin”, 415. 

140 Cf. Rizzi, “ Annotationes,” 216; TOURNEAU, “Soin,” 415. 

141 S, CONGREGATIO PRO ECCLESIIS EASTERNIBUS, Declaratio (30. 4. 1986), 785f. 
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Following consultations with the local ordinaries the ordinary of the 
Ordinariate Francia has by means of the foundation decree the following 
authority: In his field of competence he can establish Eastern parishes, build 
Churches, conduct seminaries to promote vocations to maintain the independ- 
ent rites and the discipline as a whole, employ priests for the pastoral care 
as well as support ecclesiastical matters, social and educational works. In 
places where there are no priests for Eastern Catholics, the local priest— 
receiving the authority from the ordinary—takes care of the spiritual goods 
of the faithful.#? Going beyond the text of the foundation decree the dec- 
laratio determines other rights of the ordinary, which he may exercise with 
the consent of the local ordinaries. Thus, in accordance with the regulations 
of the Declaratio and within the ordinary’s jurisdiction are: 


— the approval of the establishment of new communities which are con- 
nected to the Eastern Churches and 


— the recognition of groups and associations of Latin Christians who 
want to live by celebrating the liturgy and life of spirituality according 
to the traditions of an Eastern Church. 


Furthermore, it is within the authority of the ordinary to 


— establish Churches and other places of worship as well as to adapt 
existing Holy Places to the liturgical needs of the Eastern rites, to 


— establish parishes and appointing priests for the faithful of the Eastern 
Rite in consultation with the hierarchs of the relevant Ecclesiae sui 
iuris and to 

— approbate the statutes of monasteries and institutes of consecrated life 
and other associations or groups connected to an Eastern Church. 


The 2015 Annuario Pontificio indicates the number of Catholics in the 
Ordinariate Francia with 21700. Furthermore, nine existing parishes or 
quasi-parishes, as well as 27 secular priests and three religious priests 
belonging to the ordinariate, two permanent deacons, five seminarians, 13 
male members and 19 female members of a religious order are specified. 
Since March 14%: 2005 Cardinal André Vingt-Trois, Archbishop of Paris- 
date, holds the office of the ordinary. The protosyncellus is currently Mons. 
Claude Bressolette. 44 


142 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (27. 7. 1954), 612f. 

143 Cf. S. CONGREGATIO PRO ECCLESIIS EASTERNIBUS, Declaratio (30. 4. 1986), IN, 1-5; com- 
mented by TOURNEAU, “Soin”, 416f.; PAssicos, “L’Ordinariat”, 157-159. 

144 Cf. Annuario pontificio 2015, 1030. 
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7 — Ordinariate of Austria for the Faithful of 
the Byzantine Rite 


For the analysis of the Ordinariate Austria several individual steps are to 
take into account. The development of the Ordinariate Austria can be only 
understood in the light of the establishment of the parish of St. Barbara in 
Vienna for the Greek Catholic Church in 1784.'* Since two Ukrainian 
eparchies fell in Austria in 1772, the Viennese Church of St. Barbara for the 
Greek Catholic Rite community was provided by Empress Maria Theresa in 
1775. In 1784, Emperor Joseph II officially established the parish of St. 
Barbara in Vienna for the Greek Catholic Church, whose personal circum- 
scription includes all the faithful of the Byzantine rites in Austria. It was 
subordinated to the Archbishop of Lviv. This allocation of the central parish 
of St. Barbara in the jurisdiction of the Archbishop of Lviv formally existed 
until the decree of the Congregation for the Eastern Churches of December 
20%, 1935.1# With this same decree, the central parish of St. Barbara was 
released from the union with the Archdiocese of Lviv and transferred into 
the jurisdiction of the Archdiocese of Vienna. It should be noted that the 
jurisdiction via the central parish at that time was not transferred proprio iure 
to the Archbishop of Vienna. He received it as delegate of the Apostolic See. 
The Archbishop of Lviv was still awarded the right to propose three candi- 
dates for appointment to the parish office for St. Barbara, from which the 
archbishop of Vienna should choose the parson.!47 


This right of nomination—and thus the only connection between the 
Archsee of Lviv to the central parish in Vienna'*8—was not mentioned in 
the decree of the Congregation for the Eastern Churches of October 3", 
1945. Thus, it may be implicitly counted as abrogated.'*° In the above men- 
tioned decree it is noteworthy to point out, that the Congregation awards the 
Archbishop of Vienna with all those powers over the Ruthenian clergy and 
faithful, which he has over the Latin faithful as Archbishop of Vienna. The 
nature of potestas is — as noted by the decree of 1935 — still qualified as 


145 Cf. Willibald M. PLOCHL, St. Barbara zu Wien. Die Geschichte der griechisch-katholischen 
Kirche und Zentralpfarre St. Barbara, Kirche und Recht vol. 13, Wien 1975; PLOCHL, 
St. Barbara (II). 

146 S, CONGREGATIO PRO ECCLESIA EASTERNI, Decretum, 20. dec. 1935, in FÜRST, Bedeutung, 
368. 

147 Cf, S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (20. 12. 1935); FÜRST, “Bedeutung”, 
364; PREE, Rechtsstellung, 666. 

148 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum. Prot. 221/45, 3. oct. 1945, in FURST, 
Bedeutung, 369. 

149 Cf. PREE, Rechtsstellung, 666; FÜRST, “Bedeutung”, 364. 
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potestas delegata. The Annuario Pontificio does not indicate a clear date for 
the foundation of the Ordinariate Austria. Moreover in addition to the decree 
of October 3", 1945, the decree of the Congregation for the Eastern Churches 
of June 13", 1956!°° is still referred back to.!5! Thus, this decree needs also 
to be taken into account. 


After the death of Cardinal Innitzer who previously was responsible for the 
pastoral care of the Byzantine faithful, a new decree was released on June 13", 
1956. Thereby the legal status of the Viennese Metropolitan was specified 
donec aliter provideatur. The respective incumbent ordinary of the Archdio- 
cese of Vienna—if applicable also the vicar capitular or the Apostolic admin- 
istrator!*?—has been granted ordinary and exclusive jurisdiction over all the 
faithful of the Byzantine rite residing in Austria. Equating the potestas of the 
ordinary with the potestas of the diocesan bishop as by the decree of 1945 is 
not taken up by the decree of 1956. It is rather generally pointed out that the 
ordinary is equipped with facultatibus necessariis et opportunis. The Eastern 
faithful of the non-Byzantine rites are brought into focus and directed by the 
decree in the competence of their respective ordinaries.!? 


As per decree of 1956 it is clear that the respective ordinary of the Arch- 
diocese of Vienna no longer acts as a delegate of the Apostolic See. Ex 
officio he is bestowed with the potestas iurisdictionis ordinaria et exclusiva 
for all Byzantine faithful in Austria. This comprises the exclusion of any 
competences of local Latin ordinaries. By stipulation of the decree the office 
of the ordinary is to be understood as an independent ecclesiastical office in 
addition to the ordinary of the Archdiocese of Vienna.'** The question of any 
personal union of the two offices has not been broached in the decree of 
1956. So far there is no answer to the question whether there is a personal 
union of the two Church offices of the Archbishop of Vienna and the ordin- 
ary for the Byzantine faithful in Austria. However, Fürst requisitioned this 
desideratum!$ after the appointment of Archbishop Groer as ordinary of the 
Byzantine faithful by decree of the Congregation for the Eastern Churches 
of February 215, 1987.156 


150 Cf, S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum, 13. iun. 1956, in FÜRST, Bedeutung, 

369. 

Cf. Annuario pontificio 2015, 1029. 

152 Cf, FÜRST, “Bedeutung”, 364; KAPTIN, Ordinariati, 257. 

153 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, Decretum (13. 6. 1956), 369; also: PREE, 
Rechtsstellung, 667. 

154 Cf, PREE, Rechtsstellung, 667; KAPTIN, Ordinariati, 258. 

155 Cf, FÜRST, “Bedeutung”, 365. 

156 Cf, S. CONGREGATIO PRO ECCLESIIS EASTERNIBUS, Decretum, Prot. N° 276/74, 21. febr. 1987, 
in FÜRST, Bedeutung, 370. 


15 


THE LATIN ORDINARIATES FOR THE FAITHFUL OF THE EASTERN RITES 177 


Unlike the two decrees from 1945 and 1956 which refer merely back to 
the office of the Archbishop of Vienna, the 1987 decree mentions for the first 
time the name of the resigning as well as the newly to be installed ordinary 
of the ordinariate. According to the wording of the decree, it is “well known” 
that the office of the Archbishop of Vienna is affiliated to the office of the 
ordinary of the ordinariate for the faithful of the Byzantine rite.!5 A personal 
union of the two ecclesiastical offices cannot be derived from the wording 
of the decree. The apparent practice of the Congregation for the Eastern 
Churches to entrust every archbishop of Vienna by an individual decree with 
the office of the Ordinary is not to be understood as an indication of a perma- 
nent personal union of the two offices. According to Pree a purely causative 
note in the non-dispositive part of the decree means no explicit ruling for a 
personal union. In such a case it would be required to make a binding ruling 
with a far-reaching legal consequence.'** The following facts argue against 
an assumption of a personal union: a) an explicit order has not been imple- 
mented yet and b) the appointment of the Archbishop of Belo Horizonte as 
ordinary in the Ordinariate Brasile in 2010 discontinued the affiliation of the 
office of the ordinary with a certain metropolitan see for the first time. Quot- 
ing Fürst, one can speak of a “tendency”!°? that has linked the two offices 
closely together in the past few decades. However, a separate appointment 
of the ordinary of the Byzantine faithful remains obligatory. 


It is noteworthy that the 1987 decree does no longer define the potestas 
of the Austrian ordinary over the Byzantine faithful as potestas exclusiva.'© 
This was neither specified nor discussed nor resumed in the text of the 
appointment decree of the current ordinary Christoph Cardinal Schönborn in 
1995.16! For the last time in Austria the wording of the decree of 1956, 
granted a iurisdictio ordinaria et exclusiva for the actions of the ordinary. In 
1987 it was merely enacted that Archbishop Groer was appointed as ordinary 
cum omnibus iuribus et officiis tali munere adnexis.!® The appointment of 


157 “Ut omnes norunt, officio Archiepiscopi Vindobonensis connectitur munus Ordinarii pro 


fidelibus ritus Byzantini in Austria commorantibus.” (S. Congregatio pro Ecclesiis Eastern- 
ibus, Decretum (21.2. 1987), 370). 
158 Cf, PREE, Rechtsstellung, 671. 
159 Cf, FÜRST, “Bedeutung”, 365. 
160 Cf, PREE, Rechtsstellung, 667; Pree hereby indicates that this omission of the qualification 
of the potestas of the ordinary as potestas exclusiva was overridden from all previous com- 
mentators. (Cf. FÜRST, “Bedeutung,” 364f.; KAPTUN, Ordinariati, 253 u. 258; LANDAU, 
“Erzbischof,” 168; STOCKMANN, Ordinariate, 441). 
Cf. S. CONGREGATIO PRO ECCLESIIS EASTERNIBUS, Decretum. Prot.N. 296/74, 9. nov. 1995, 
in PREE, Rechtsstellung, 668. 
162 S, CONGREGATIO PRO ECCLESIIS EASTERNIBUS, Decretum (21.2. 1987), 370. 
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Archbishop Schönborn in 1995—as in the decree of 1987 — was also imple- 
mented cum omnibus iuribus et officiis tali munere adnexis.'© 


The endowment with exclusive power of governance should have been 
explicitly formulated in the wording of a decree, as implemented in the foun- 
dation decree of the Ordinariate Argentina.!© This explicit formulation is 
important especially as such a rule contradicts the allocation of powers to the 
local hierarchs—and hereby also explicitly the one to the local Latin ordin- 
aries—as per c. 916 $ 5 CCEO.'® In all cases where a specific group of 
faithful is subject to two competing jurisdictions and where there are no 
specifying rules of a higher authority, the presence of cumulative jurisdiction 
must be assumed.!© It should be recorded again, what in connection with the 
Ordinariate Argentina was already stated: Only the potestas of the ordinary 
in the Ordinariate Argentina is currently defined as potestas iurisdictionis 
exclusiva. Contrary to the judgment of some authors the Ordinariates Brasile 
and Austria involve a cumulative power of governance together with the 
local Latin ordinaries. 


The 2015 Annuario Pontificio indicates the number of believers in the 
Ordinariate Austria with 10000. Furthermore, | existing parish or quasi-par- 
ish, eight Churches as well as 23 secular priests, a religious priest and a 
permanent deacon belonging to the ordinariate and two male members of a 
religious order are specified. Since November 6", 1995, Cardinal Christoph 
Schönborn, currently Archbishop of Vienna, holds the office of the ordinary. 
The protosyncellus is currently Mons. Yuriy Kolasa.!f? 


Conclusion 


The legal institution of the Latin Ordinaries for the faithful of Eastern 
Ecclesiae sui iuris was initially introduced as a practical compromise and a 
temporary solution!®. Since more than hundred years it is a proven instru- 
ment of the Church’s constitutional law. Thereby it responds to the challen- 
ges of the Church to ensure the pastoral care of Eastern faithful outside the 
territory of their own Ecclesiae sui iuris, and to promote the preservation of 
each individual rite of the Eastern faithful. The establishment of a Latin 


163 Cf. S. CONGREGATIO PRO ECCLESIIS EASTERNIBUS, Decretum (9. 11. 1995). 
164 Cf. S. CONGREGATIO PRO ECCLESIA EASTERNI, “Decretum (19. 2. 1959)”, 49. 
65 Cf. PREE, Rechtsstellung, 673. 

66 Cf. PREE, Rechtsstellung, 674. 

167 Cf, Annuario pontificio 2015, 1030. 

168 Cf, STOCKMANN, Ordinariate, 443; Passicos, “L’Ordinariat,” 160. 
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ordinariate for the Eastern faithful headed by a Latin shepherd in the form 
of an ordinarius proprius represents a proven and established practical 
instrument within the ecclesiastical legal practice in order to care for this 
specific part of God’s people and thereby promote their salus animarum. 


However, in some areas the lack of legal regulation with respect to the 
legal status of the “Latin ordinariates for the faithful of Eastern Ecclesiae sui 
iuris” still remains a desideratum. This can lead to significant problems in 
the Church’s law practice. The legal uncertainty in terms of quality and range 
of the power of governance of the ordinary has been pointed out and thereby 
the danger of analogies was considered on the basis of the Ordinariates 
Brasile and Austria. As it has not been answered unanimously in canon law 
so far, the question of the character of the particular Church of the ordinar- 
iates for the Eastern faithful needs additionally to be clarified. Directly con- 
nected to this matter is the question of any legal personality ipso jure. 


In addition reference shall be made to the considerations of Landau con- 
cerning the ecclesiastical judicial implications of the Latin ordinariates and 
the possibilities of judicial competence in matrimonial affairs of Eastern 
faithful.!© Pree draws attention to the difficulties arising from the question 
about the ecclesiastical residence of Eastern faithful concerning e.g. the 
recording of the parish registers—this is exemplified by the example of the 
Ordinariate Austria—and possible problem areas in the field of temporal 
goods.!7° 


A comprehensive legal directive regarding the Latin ordinariates for the 
faithful for Eastern Ecclesiae sui iuris is desirable and necessary. The 
increasing mobility of society and strong migration flows, especially from 
the regions of the Catholic Uniate Churches of the East, put a continuing 
emphasis on the issues of the “Diaspora-jurisdiction” over the Eastern Cath- 
olics and the interritual matters. Thereby the Latin ordinariates for the faith- 
ful of Eastern Ecclesiae sui iuris constitute a practical instrument in response 
to the challenges of the specific pastoral care for ecclesiastical rite groups 
outside the territory of their own rite Churches. 


16 Cf. LANDAU, “Erzbischof,” 181. 
170 Cf. PREE, Rechtsstellung, 675-678. 
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SUMMARY — The collaborative activity of bishops of different Churches 
sui iuris has its foundation in the conciliar texts of the Second Vatican Coun- 
cil. This collaborative activity has been implemented in various structures, 
including the episcopal conference. While conferences are part of the hier- 
archical constitution of the Latin Church, canon 450 permits the participation 
of ordinaries of another rite. The episcopal conference is examined for its 
inter-ecclesial collaborative potential both as laid out in the Latin Code and 
as implemented in the statutes of various conferences. 


RÉSUMÉ — La collaboration des évêques de différentes Églises sui iuris 
a son fondement dans les textes conciliaires du Concile Vatican II. Cette 
collaboration a été mise en œuvre selon diverses structures, y compris la 
conférence épiscopale. Alors que les conférences font partie de la constitu- 
tion hiérarchique de l’Église latine, le canon 450 permet la participation des 
Ordinaires d’un autre rite. La conférence épiscopale est examinée pour son 
potentiel de collaboration inter-ecclésiale tant qu’énoncé dans le Code latin 
et mis en œuvre dans les statuts de diverses conférences. 


Introduction 


One of the major developments in the Catholic Church in the twentieth 
century Was the establishment of regional bodies for members of the college 
of bishops to act collaboratively with one another. In Canada, the Canadian 
Catholic Conference was established in 1943. Existing today as the Canadian 
Conference of Catholic Bishops (CCCB), it currently counts eighty-seven 
bishops as its membership. The 1983 Latin Code indicates that an episcopal 
conference includes bishops of a nation or a region who are of the Latin 
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Church. However, ordinaries of other Churches sui iuris can nevertheless be 
“invited” with a consultative vote, unless the statutes of the conference 
establish otherwise. ! 


In the Canadian context, CCCB membership includes both diocesan and 
eparchial bishops and their equivalents in law, coadjutor bishops, auxiliary 
bishops, as well as other titular bishops who exercise a special office in 
Canada assigned by the Apostolic See of Rome or the Conference.” Numer- 
ically, this means that of the eighty-seven bishops that are currently members 
of the CCCB, fourteen are hierarchs of various Eastern Churches sui iuris. 
Thus, 16% of the members of this conference are not members of the Latin 
Church. Further, in the CCCB these Eastern hierarchs have a deliberative 
vote. The CCCB Statutes indicate that when votes on canonical, disciplin- 
ary, or liturgical matters involve a single Church sui iuris or its rite, delib- 
erative vote is reserved to bishops of that Church.* 


As a result, the CCCB has established itself as a forum for inter-ecclesial 
Church collaboration for bishops of the various Churches sui iuris present in 
Canada. The CCCB is an episcopal conference, which is fundamentally a 
Latin body that can include Eastern ordinaries, as indicated by the 1983 Latin 
Code. However, how the CCCB practically functions is not exclusively in 
line with the understanding of the episcopal conference as primarily a Latin 
body. Eastern Catholic hierarchs (especially Ukrainian Catholic, by simple 
fact of their greater number) have taken active roles in the CCCB and con- 
tinue to serve on its various commissions. The Latin bishops have also used 
the CCCB as a venue to express support for the Eastern Churches before the 
Holy See, such as when it took a public stance in support of married pres- 
byters for Eastern Catholics in Canada. The conference continues to exist 
as a venue for bishops of the Canadian Church to gather as a deliberative 
body, regardless of their Church sui iuris. 


' See CIC/83, c. 450, $1. All citations from the 1983 Code are taken from Codex iuris can- 

onici auctoritate Ioannis Pauli PP. II promulgatus, fontium annotatione et indice ana- 

lytico-alphabetico auctus, Libreria editrice Vaticana, 1989, English translation Code of 

Canon Law: Latin-English Edition, New English Translation, Washington, Canon Law 

Society of America, 1999. All references from the 1983 Latin Code are styled “C1C/83, c.” 

for canon and “CIC/83, cc.” for canons, followed by the canon numbers. 

CANADIAN CONFERENCE OF CATHOLIC BISHOPS, Statutes, 1 September 2008, art. 3, http:// 

www.cccb.ca/site/images/stories/pdf/statuts_cecc-statutes_cccb.pdf (August 20, 2016). 

3 Ibid., art. 5. 

4 Ibid., art. 5. 

> David MOTIUK, Eastern Christians in the New World: An Historical and Canonical Study of 
the Ukrainian Catholic Church in Canada, Ottawa, Metropolitan Andrey Sheptytsky Institute 
of Eastern Christian Studies and Faculty of Canon Law, Saint Paul University, 2005, 127-129. 


N 


PARTICIPATION OF EASTERN HIERARCHS IN CONFERENCES OF BISHOPS 183 


Canada is one of many countries that have developed episcopal conferen- 
ces that include inter-ecclesial activity. These adaptations are practical 
responses to the bonds of communion and reflect the 2001 call of John Paul 
II to develop structures which “serve to ensure and safeguard communion.” 
This study examines the role of Eastern Catholic hierarchs in conferences of 
bishops as an example of the collaborative activity permitted by the Supreme 
Legislator. First, foundations for inter-ecclesial activity will be examined. 
Second, the current legislation governing the participation of Eastern hier- 
archs in conferences of bishops will be explored. Finally, various statutes 
from regions with significant numbers of Eastern hierarchs will be analyzed 
so as to discern how the law has been implemented in various local churches. 


1 — Foundations for Inter-Ecclesial Activity 


The Catholic Church is a communion of Churches drawn together under 
the pastoral leadership of the Bishop of Rome as successor of Peter.” While 
the individual Churches originally developed in their own distinct manner, 
time and history led to not only spiritual and hierarchical communion, but 
also, at times, the exercise of jurisdiction in the same geographic territory. 
While the Churches sui iuris have their own particular hierarchical constitu- 
tions, bishops in the same territory face common circumstances and challen- 
ges based on shared geographic location. The conference of bishops is one 
of the structures in which these meetings can occur.® 


In countries with large populations of Eastern Catholics, such as Canada 
and the United States, multiple ecclesiastical jurisdictions overlap due to the 
presence of several Churches sui iuris. While the individual hierarchs belong 
to their own Churches sui iuris and by extension the hierarchical constitu- 
tions of those Churches, they nonetheless face common pastoral situations. 
In fact, one could argue that, for example, the Latin, Slovak, and Ukrainian 


€ JOHN PAUL II, Apostolic letter Novo millennio ineunte, 6 January 2001, no. 44, in Acta 
Apostolicae Sedis (=AAS), 93 (2001), 266-309. English translation JOHN PAUL II, Apostolic 
letter Novo millennio ineunte, 6 January 2001, Vatican City, Libreria editrice Vaticana, 
2001, 60. 

7 See SECOND VATICAN COUNCIL, Decree on the Catholic Churches of the Eastern rite Orient- 

alium Ecclesiarium, 21 November 1964, (=OE) no. 3, in AAS, 57 (1965), 77, English trans- 

lation in Norman P. TANNER (ed.), Decrees of the Ecumenical Councils, vol. 2, Washington, 

Georgetown University Press, 1990, 901. 

Numerous canons in the Eastern Code explicitly cite OE, no. 4 and provide structures and 

other opportunities for contact between the various Churches sui iuris in a territory. See: 

CCEO, cc. 84, §1, 193, §1, 202, 322, 405. 
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Catholic bishops of Toronto face more common pastoral challenges than the 
Slovak eparchial bishop of Toronto shares with his brother Slovak Catholic 
bishops in the Church’s canonical territory. Collaborative structures for joint 
pastoral activity are natural and necessary responses to the changing realities 
of the modern Church. 


This common activity predates the Second Vatican Council. Already in 
the 1940s, inter-ecclesial assemblies were convoked in Damascus and 
Beirut.” During this same period, the Eastern Catholic hierarchs of Egypt met 
together in Cairo to discuss topics of common interest. The Egyptian gath- 
erings also included the participation of non-Catholic Eastern hierarchs.!° 
Further, in 1957, Pius XII recommended co-operation between the various 
Churches in canon 4 of his motu proprio, Cleri sanctitati. 

The hierarchs who are exercising jurisdiction over a common territory are to 
promote, by joint agreement, unity of action among the clerics of different 
rites and unite their efforts to support common works to advance more readily 
the good of religion and observe discipline of the clergy more effectively.!! 


This canon does not provide direction on how this unity of action is to occur, 
but it does require its occurrence. This follows the ecclesial principle of 
co-operation between neighbouring hierarchs that is a part of early Christian 
tradition. This collaboration is also based on Eastern canonical tradition. For 
example, the need to foster inter-ecclesial collaboration was articulated at the 
Third Provincial Synod of the Romanian ecclesiastical province of Alba-Iulia 
and Fägäras in 1900. This council explicitly required co-operation between 
the Latin and the Romanian Greco-Catholic Churches in all things for the 
good of the Church.!” 


In order to achieve greater collaboration between the Churches, canon 340 
of Cleri sanctitati even admits the possibility of an established gathering for 
hierarchs of different Churches. “The bishops and other hierarchs of differ- 
ent rites can gather in a synod after having obtained the permission of the 
Roman Pontiff, who determines the place of the celebration of the synod and 
designates his legate for convoking and presiding at the synod.” ? This legis- 
lation facilitated inter-ecclesial gatherings, whereby bishops of different 


° George MADATHIKANDAM, The Catholic Bishops’ Conference of India: An Interecclesial 
Assembly, Kerala, Oriental Institute of Religious Studies India Publications, 1995, 160. 

10 Thid., 163. 

Prius XII, motu proprio Cleri sanctitati, 2 June 1957 (=CS), c. 4, in AAS, 49 (1957), 437. 

2 THIRD PROVINCIAL SYNOD OF ALBA-IULIA AND FAGARAS, 1900, in Concilium Provinciale 
Tertium Provinciae ecclesiasticae graeco-catholicae Alba-luliensis et Fogarasiensis cele- 
bratum anno 1900, Blaj, Tipografia seminariului archidiecezan, 1906, Tit. II, cap. i, §5. 

13 CS, c. 340, §3. 
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Churches would be able to engage in common activity. This body required 
the prior approval of the Bishop of Rome who designated a legate to convoke 
the body and act as its president. Cleri sanctitati offered no indication 
whether this assembly is stably erected or whether it was of a temporary 
nature. 


During the Anteprepatory Commission preparing for the Second Vatican 
Council, several Council Fathers raised the topic of the need for inter-eccle- 
sial collaboration. This built upon the possibility of common activity as pro- 
vided for by Cleri sanctitati. Cardinal Gracias, the Archbishop of Bombay, 
proposed that, since the Holy See had abandoned the prescripts of Lateran 
IV that prohibited double jurisdictions in the same territory, it should estab- 
lish a manner by which tensions between different Churches could be mini- 
mized. He proposed that the papal legate in a territory could mediate rela- 
tions between bishops.!> Chaldean Patriarch Paul II, Archbishop Kakvukaat 
of Changanacherry, Archbishop Alvernaz of Goa, Archbishop Gogue of 
Bassorah, Bishop Reis of Zaku, and Bishop Nugaim of Baalbek all made 
similar proposals for an “interritual” body of multiple Churches to co-ordin- 
ate pastoral activity between Churches in a given area.!° 


The decrees of the Council reflected these proposals by emphasizing the 
need for inter-ecclesial activity. The proposal was present already in the 
drafting period of the conciliar decrees under the subtitle De commissione 
episcoporum interrituale. It was proposed that in regions of different 
Churches (plures ritus Catholici), an episcopal commission of all rites 
including the Latin Church (latino non excepto) could be constituted in the 
main city of the nation to formulate norms for all the Churches. This gath- 
ering was imagined to occur at least twice annually.!” During the Council 
itself, Melkite Patriarch Maximos IV spoke of the need to have a body for 
inter-ecclesial collaboration and coordination. 

While the unity of jurisdiction in the same territory is in principle the best 
formulation, there are many advantages and it is sometimes necessary so that 
where Churches of different rites and of different traditions sometimes exist 
in the same territory, they are entrusted to different hierarchies. The fact is that 
it is impossible, without very grave inconvenience for both the Church and the 
faithful, to disregard this new state of affairs. Nevertheless, despite the multi- 
plicity of jurisdiction, the united action of the Church must be safeguarded by 


14 Ibid. 

Acta et documenta Concilio oecumenico Vaticano II apparando (=AD). Rome, Typis poly- 
glottis Vaticanis, 1960-1969, vol. I:2(4), 115-116. 

1€ AD, vol. 1:2(1), 120, 131, 153, 363, 366, 370, 393. 

17 AD, vol. 1:2(1), 404. 
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inter-ritual synods. This particularly forms episcopal collegiality that is neces- 
sary since, if for the good of the faithful many hierarchs have jurisdiction in 
the same territory, they should take in common, collegially, the opportune 
decisions to unite the action of the Church in their territory. 

[<2] 

The different Churches that have lived until now reaffirmed themselves, 
jealous of their prerogatives. Today these new times correspond to a new 
mentality. If it is not possible to unify the jurisdictions, it is necessary to 
unify the action, to exploit to the maximum the possibilities of episcopal 
collegiality, synodality, as has the East. '® 


This proposal of Maximos IV emphasized numerous points of common 
activity to address the impossibility of having a single hierarchy in a given 
area. The same call for an assembly including all Churches of a territory was 
also proposed by Bishop Collin of Digne." 


These conciliar proposals were reflected first in the decree on the Eastern 
Catholic Churches Orientalium Ecclesiarum. 


But ordinaries of the various individual Churches who exercise jurisdiction in 
the same territory should take care to further unity of action, after taking coun- 
sel among themselves in periodic meetings. They should also take care, with 
united forces, to help common activities for furthering the cause of religion 
more easily and safeguarding the role of life of the clergy more effectively.” 


This text has clear parallels to the previously cited canon 4 of the motu pro- 
prio Cleri sanctitati, with a change of language from “hierarchs” to “ordin- 
aries of the various individual Churches” as well as establishing that these 
gatherings are to be periodic and thus occur stably. 


This proposal for an inter-ecclesial assembly was again made in the 
decree on the pastoral office of bishops Christus Dominus. 


It is earnestly recommended that, in promoting the discipline of their own 
church in their synods, the prelates of eastern churches should, for the more 
efficacious encouragement of works for the good of religion, also take into 
account the common good of the whole territory where many churches of 
different rites exist, by exchanging views in inter-ritual meetings, according 
to the norms to be determined by competent authority.?! 


Acta Synodalia Sacrosancti Concilii Oecumenici Vaticani II (=AS), Vatican City, Typis 

polyglottis Vaticanis, 1970-1990, vol. 3:5, 876. 

19 AS, vol. 3:5, 783. 

20 OE, no. 4, English translation in TANNER (ed.), Decrees of the Ecumenical Councils, vol. 2, 
901. 

1 SECOND VATICAN COUNCIL, Decree on the pastoral office of bishops in the Church Christus 

Dominus, 28 October 1965 (=CD), no. 38, §6. in AAS, 58 (1966), 694, English translation 

in TANNER (ed.), Decrees of the Ecumenical Councils, vol. 2, 937. 
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Again, encouragement to meet in inter-ecclesial gatherings was made without 
providing clear guidelines for such activity. Orientalium Ecclesiarium identi- 
fied inter-ecclesial assemblies as applying to those bishops “who exercise 
jurisdiction in the same territory,” seemingly including the Latin Church. 
Christus Dominus, on the other hand, directs its prescription specifically at 
“the prelates of eastern churches.” Mörsdorf postulates that, while participa- 
tion of Latin hierarchs in these gatherings would be “especially necessary and 
welcome,” the specific mention of only Eastern hierarchs is due to the fact that 
“different rites are equally represented in one [Eastern] territory far more fre- 
quently than in territories of the Latin rite.”?? The continued migration of 
Eastern Christians out of their ancestral homelands into territories of the Latin 
Church during the previous fifty years has arguably made this conclusion less 
reasonable as Churches, such as the Chaldeans, have rapidly increasing num- 
bers in the diaspora with a converse decline in the patriarchal territory. 


During the process of revising the Latin Code, an inter-ecclesial gathering 
was originally drafted for the new Code. The coetus De Lege Ecclesiae 
fundamentali had made an observation in September 1979 that an inter-ritual 
assembly would be beneficial.” At that time, the coetus had input from both 
the Latin and Eastern working groups.” This was reflected in canon 78, §2 
of the Lex Ecclesiae fundamentalis. 


In discharging their mission, diocesan bishops should look to the different 
rites in the same territory so that after taking counsel in regular meetings, 
they should promote a unified action among different rites, even to introdu- 
cing through their legislation a similar discipline to the extent that the char- 
acter or the ritual Church allows. 


When the Lex Ecclesiae fundamentalis was not promulgated, this norm was 

discarded from the Latin Code. However, there is an inter-ecclesial assembly 

present in the Eastern Code — the assembly of hierarchs of several Churches 
Lin 96 

sui iuris. 


22 Klaus Morsporr, “Decree on the Bishop’s Pastoral Office in the Church,” in Herbert Vor- 
GRIMLER (ed.), Commentary on the Documents of Vatican IT, vol. 2, Freiburg, Herder and 
Herder, 1967, 295. 

233 Comm., 12 (1980), 27. 

Marco BROGI, “Codificazione del diritto comune delle chiese orientali cattoliche,” in Revista 

Espanola de Derecho Canonico, 45 (1988), 20. 

235 O.G.M. BOELENS (ed.), Synopsis “Lex Ecclesiae fundamentalis” , Leuven, Peeters, 2001. 

26 CCEO, c. 322. All citations from the CCEO are taken from Codex canonum Ecclesiarum 
orientalium auctoritate Ioannis Pauli PPT promulgatus, fontium annotatione auctus, 
Libreria editrice Vaticana, 1995, English translation Code of Canons of the Eastern 
Churches: Latin-English Edition, New English Translation, Washington, Canon Law Soci- 
ety of America, 2001. All references from the Eastern Code are styled “CCEO, c.” for canon 
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What sort of joint activities are envisioned between bishops of various 
Churches? In the Eastern Code, several such collaborative opportunities are 
enumerated. Patriarchs have the requirement of ensuring the promotion of a 
unity of action with patriarchs and eparchial bishops of other Churches sui 
iuris in the same territory.” This obligation exists also for eparchial bish- 
ops.”8 Bishops of other Churches sui iuris can be invited to the council of 
hierarchs of a metropolitan Church sui iuris.” A bishop who has the care of 
faithful of another Church sui iuris has the obligation to foster relations with 
the hierarchy of that Church sui iuris.*° Bishops are able to have an inter-ec- 
clesial catechetical commission.*! Eparchial bishops have the obligation to 
establish common norms with bishops of other Churches sui iuris in a terri- 
tory for general absolution, prenuptial investigations, the setting of taxes, 
stipends, and stole fees, and the establishment of other diriment impedi- 
ments.’ When individual Churches sui iuris establish a commission of 
experts on ecumenical matters, they are to consult both patriarchs and other 
bishops of other Churches sui iuris exercising jurisdiction in the same terri- 
tory.** There are, further, several instances where inter-ecclesial collabora- 
tion is encouraged on a level other than that of the episcopacy, such as the 
common formation of candidates for the priesthood.**4 


2 — Eastern Hierarchs in Conferences of Bishops 


The possibility of including Eastern hierarchs in Latin Conferences of 
bishops was present already in the 1977 Schema de populo Dei. This draft 
canon for the membership of an episcopal conference read: 


§ 1. To a Conference of Bishops belong by law itself all local Ordinaries 
of a territorial region or province, Vicars generals and episcopal 


and “CCEO, cc.” for canons, followed by the canon numbers. For more on the assembly of 
hierarchs see Jobe ABBASs, “Assemblies of Hierarchs for Eastern Catholic Bishops in the 
Diaspora,” in Studia canonica, 40 (2006), 371-396 and Paul PALLATH, “L’Assemblée des 
hiérarques de plusieurs Eglises de droit propre selon le Code des canons des Eglises orien- 
tales,” in L'Année canonique, 42 (2000), 101-126. 

27 CCEO, c. 84. 

28 CCEO, c. 202. 

2% CCEO, c. 164, §1. 

30 CCEO, c. 193, §1. 

31 CCEO, c. 622, §1. 

32 CCEO, cc. 720, §3, 784, 792, 1013, §2. 

37 CCEO, c. 904, §2. 

4 CCEO, cc. 330, 332, §2. 
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Vicars excluded, and likewise coadjutor Bishops, auxiliary Bishops, 
and other titular Bishops who perform a special function entrusted 
to them by the Apostolic See or Conference of Bishops in the same 
territory; Ordinaries of another rite can also be invited, though in 
such a way that they have only a consultative vote. 


§ 2. Other titular Bishops and the Legate of the Roman Pontiff are not by 
law members of the Conference of Bishops.’ 


Membership is described as including all local ordinaries, excluding vicars gen- 
eral and episcopal vicars, in language that closely follows Christus Dominus, 
no. 38, §2. While Eastern hierarchs were given membership in this draft, no 
provision existed whereby ordinaries of other rites (i.e. of other Churches sui 
iuris) could be given deliberative vote. During the revision of this canon, Cas- 
tillo Lara proposed that statutes could assign either a deliberative or consultative 
vote to both bishops of another Church sui iuris. One response called this idea 
of giving hierarchs of other Churches sui iuris deliberative vote “not logical” 
as conferences belong to the constitution of the Latin Church. Regardless, the 
majority of the coetus agreed that the statutes of the conference could assign 
deliberative vote to ordinaries of another Church sui iuris. % 


The possibility of a deliberative vote for Eastern hierarchs was con- 
sequently added in the 1980 Schema Codicix iuris canonici. Canon 200 of 
the 1977 Schema de populo Dei was revised into canon 325 of the subse- 
quent 1980 Schema. 


§ 1. To a Conference of Bishops belong by law itself all diocesan Bish- 
ops in the territory, those equivalent to them in law, coadjutor Bish- 
ops, auxiliary Bishops, and other titular Bishops who perform in the 
same territory a special function entrusted to them by the Apostolic 
See or Conference of Bishops. Ordinaries of another rite can also be 
invited though in such a way that they have only a consultative vote 
unless the statutes of the Conference of Bishops decree otherwise. 


§ 2. Other titular Bishops and the legate of the Roman Pontiff are not by 
law members of the Conference of Bishops.*? 


35 PONTIFICIA COMMISSIO CODICI IURIS CANONICI RECOGNOSCENDO, Schema canonum Libri II 
De populo Dei (=Schema Populo Dei), Vatican City, Libreria editrice Vaticana, 1977, 
c. 200. Translations from draft legislation are the author’s own. 

36 Comm., 12 (1980), 265. 

37 PONTIFICIA COMMISSIO CODICI IURIS CANONICI RECOGNOSCENDO, Schema Codicis iuris can- 
onici iuxta animadversiones S.R.E. Cardinalium, Episcoporum Conferentiarum, Dicasteri- 
orum Curiae Romanae, universitatem facultatumquae ecclesiascaticarum necnon Superi- 
orum Institutorum vitae consecratae recognitum (=1980 Schema), Vatican City, Libreria 
editrice Vaticana, 1980, c. 325. 
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This canon reformulated the previous draft, referring not to local ordinaries 
excluding vicars but instead to diocesan bishops.® The possibility of ordin- 
aries of other rites being given deliberative vote, where the statutes so pro- 
vided, was added in this text with the included phrase, “unless the statutes 
of the conference of bishops decree otherwise.” It is noticeable that while 
the term “ordinary” was dropped when referring to the Latin Church, this 
term was, at the same time, added to describe members of other rites. Rela- 
tively few subsequent changes occurred in the 1982 Schema Codicis with 
respect to the canons on conferences of bishops, and the majority of these 
were stylistic in nature. This draft canon on conference membership was not 
subsequently modified. 


Canon 450 of the Latin Code provides the possibility for the inclusion of 
Eastern hierarchs in the membership of the episcopal conference. While CIC 
canon 448 deals with the geographic territory from which membership is 
drawn, canon 450 identifies which individuals from that territory are to be 
included as members. 


To a conference of bishops belong by law itself all diocesan bishops in the 
territory, those equivalent to them in law, coadjutor bishops, auxiliary bish- 
ops, and other titular bishops who perform in the same territory a special 
function entrusted to them by the Apostolic See or conference of bishops. 
Ordinaries of another rite can also be invited though in such a way that they 
have only a consultative vote unless the statutes of the conference of bishops 
decree otherwise.*! 


The canon follows Christus Dominus, no. 38, §2 by granting membership to 
a variety of bishops and not just diocesan bishops. Care was taken to pre- 
serve the intention of the conciliar decree, and the position of a more 
restrictive membership was rejected during drafting as a position contrary to 
Christus Dominus.” There are five groupings of bishops who are members 
of the conference by law: diocesan bishops, their equivalents in law, coadju- 
tor bishops, auxiliary bishops, and other titular bishops who perform in the 


# Schema Populo Dei, c. 200, §1. 

3 1980 Schema, c. 325, §1. 

4 1980 Schema, cc. 324-326; PONTIFICIA COMMISSIO CODICI IURIS CANONICI RECOGNOSCENDO, 
Codex iuris canonici: Schema novissimum iuxta placit Patrum Commissionis emendatum 
atquae Summo Pontifici praesentatum (= 1982 Schema), Vatican City, Libreria editrice 
Vaticana, 1982, c. 450; CIC/83, cc. 449-451. 

41 CIC/83, c. 450, §1. 

42 See PONTIFICIA COMMISSIO CODICI IURIS CANONICI RECOGNOSCENDO, Relatio complectens 
synthesim animadversionum ab Em.mis atque Exc.mis Patribus commissionis ad novissimum 
Schema Codicis iuris canonici exhibitarum, cum responsibus a secretaria et consultoribus 
datis (=Relatio), Vatican City, Typis polyglottis Vaticanis, 1981, 95. 
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conference’s territory a function entrusted to them by either the episcopal 
conference or the Holy See. No mention is made of retired bishops. Further, 
a sixth grouping, ordinaries of other Churches sui iuris, can be invited to 
membership in the conference. 


There is no absolute requirement in the universal law to include ordinaries 
of other Churches sui iuris, as the canon states they may, not must, be 
invited. These ordinaries would have consultative vote by law but, as the 
canon indicates, the statutes of the conference could assign them a delib- 
erative vote. It is noticeable that the canon admits “ordinaries” of another 
rite with no express requirement that these individuals be members of the 
episcopate. The canon does admit, at least in theory, the possibility of includ- 
ing Eastern vicars general (protosyncelli), episcopal vicars (syncelli), major 
superiors of clerical religious institutes of pontifical right, and major superiors 
of clerical societies of apostolic life of pontifical right who possess ordinary 
executive power.*? Given the context of the episcopal conference, it would 
seem most appropriate for the invited ordinaries to be bishops. However, 
there are times when it could be appropriate for a presbyter-ordinary to be 
included, such as the case where an exarchate or vicariate is headed not by 
a bishop but a presbyter, or when an eparchy or exarchate is for multiple 
territories with a resident vicar in the nation of the conference of bishops. 


This canon is in some aspects a more restrictive norm than the conciliar 
decrees where ordinaries of other Churches sui iuris were members of the 
conference by law with no mention of only consultative vote. This restric- 
tion to a consultative vote emerged during the discussions of the coetus De 
clericis in 1967 and was a response to the concern expressed with respect to 
members of other Churches having a deliberative vote in the affairs of the 
Latin Church, as well as concern for the Latin conference interfering in the 
autonomy of the Eastern Churches. The drafters decided to defer this issue 
to the statutes of the episcopal conference; this application of subsidiarity 
allowed for a diversity of approaches. For example, while Canada has a 
significant number of Eastern hierarchs, this is not the case in a country such 
as Mexico. Different approaches would be necessary in these radically dis- 
similar contexts. Feliciani calls the possibility of granting deliberative vote 
to hierarchs of Eastern Catholic Churches sui iuris a “complex question” 
that has “provoked considerable perplexity” given that the episcopal confer- 
ence is part of the hierarchical constitution of the Latin Church.“ However, 


4 CIC/83, c. 134, §1. 

44 See CD, no. 38, §2. 

45 Comm., 18 (1986), 88-89. 

46 Giorgio FELICIANI, “Le Conferenze episcopali,” in Quaderni di diritto ecclesiale, 9 (1996), 404. 
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Christus Dominus is clear that “local ordinaries of whatever rite, except 
vicars general,” have the right to attend the episcopal conference, and those 
same local ordinaries are to have a deliberative vote.“ 


3 — Comparison of Eastern Membership in Statutes of 
Conferences of Bishops 


Canon 450, §1 allows conferences of bishops to admit “ordinaries of 
another rite” if so provided by the conference statutes. This has primarily been 
the case in territories where Eastern Christians have immigrated into the 
so-called diaspora, that is, in countries that are outside their traditional territor- 
ies. Five episcopal conferences will be examined for inter-ecclesial activity : 
Australia, Canada, India, Slovakia, and the United States. The membership of 
Eastern hierarchs in each of these conferences constitute a significant percent- 
age of total conference membership. While Australia, Canada, and the United 
States involve communities in the diaspora, both Slovakia and India have 
native Churches sui iuris. Slovakia has the Slovak metropolitan Church sui 
iuris and India has two indigenous major archiepiscopal Churches sui iuris. In 
this section, the conference statutes will be individually examined for their 
particular content regarding inter-ecclesial activity. These statutes are all 
clearly situated within the context of the Latin Code and the competencies for 
episcopal conferences as described in canons 447-459. 


3.1 — Australia 


Australia has four Eastern Catholic jurisdictions immediately subject to 
the Holy See: the Maronite Eparchy of Saint Maron of Sydney, the Melkite 
Eparchy of Saint Michael of Sydney, the Syro-Malabar Eparchy of Saint 
Thomas of Melbourne, and the Chaldean Eparchy of Saint Thomas the Apos- 
tle of Sydney. Additionally, the Ukrainian Catholic Eparchy of Saints Peter 
and Paul of Melbourne is part of the Melbourne ecclesiastical province ad 
instar.*® These five Eastern Catholic jurisdictions are alongside twenty-eight 
Latin dioceses and two ordinariates, meaning 14% of the Catholic jurisdic- 
tions in Australia are not Latin Catholic. 


4 CD, no. 38, §2, English translation in TANNER (ed.), Decrees of the Ecumenical Councils, 
vol. 2, 937. 

48 JOHN PAUL II, Apostolic Constitution Christum lesum, 24 June 1982, in AAS, 74 (1982), 
979. 
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The bishops of Australia are members of the Australian Catholic Bishops’ 
Conference (ACBC). The membership of this conference includes all dio- 
cesan bishops, their juridical equivalents, coadjutors and auxiliaries, as well 
as other titular bishops in the territory of Australia who exercise a task 
entrusted to them by the Holy See or the ACBC.*? The ACBC further 
includes as members all eparchial bishops of Eastern Catholic Churches as 
well as exarchs of these Churches." Since the conference statutes do not 
extend membership to them, ACBC membership excludes auxiliary bishops 
of these Eastern Churches sui iuris, whereas their Latin counterparts do pos- 
sess membership in the conference.*! 


In the Australian conference, diocesan bishops, their juridical equivalents, 
and coadjutor bishops have a deliberative vote.** Further, as indicated by the 
ACBC statutes, Eastern Catholic hierarchs also possess a deliberative vote.” 
However, the statutes do indicate that “the hierarchs will not vote on matters 
outside their jurisdiction or competence, e.g. liturgical matters of the Latin 
rite.”>+ The statutes of the ACBC also explicitly mention that the conference 
president and vice-president are to be “chosen only from among the mem- 
bers who are diocesan bishops, including eparchs and episcopal exarchs of 
Eastern Catholic Churches.” This explicitly provides the possibility of an 
Eastern Catholic president of the ACBC. The Eastern Catholic bishop-mem- 
bers also have the ability to vote on the statutes of this conference along with 
diocesan bishops, their juridical equivalents, and coadjutors. Finally, the 
Latin auxiliary bishops have deliberative vote in all things excluding the 
conference statutes.°° 


3.2 — Canada 


As of 2016, there are eleven Canadian Eastern Catholic jurisdictions as 
well as three Eastern Catholic jurisdictions in the United States that extend 
into Canada. Four Eastern Catholic eparchies in Canada are directly subject 
to the Holy See: the Chaldean Eparchy of Mar Addai of Toronto, the 


49 AUSTRALIAN CATHOLIC BISHOPS’ CONFERENCE, Statutes of the Australian Bishops’ Confer- 
ence, 28 June 2001, art. 3. 

50 Tbid., art. 4. 

Ibid., arts. 3-4. This may be an oversight and there are currently no auxiliaries of Eastern 
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52 Ibid., art. 9. 

53 Ibid., art. 10. 

5 Ibid. 

55 Ibid., art. 7, no. 1. 

56€ Tbid., arts. 9-11. 
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Maronite Eparchy of Saint-Maron of Montreal, the Melkite Eparchy of 
Saint-Saveur of Montreal, and the Slovak Eparchy of Sts Cyril and Metho- 
dius of Toronto. Additionally, there is one Ukrainian Catholic metropolitan 
province of five episcopal sees: the Archeparchy of Winnipeg, and the 
eparchies of New Westminster, Edmonton, Saskatoon, and Toronto and East- 
ern Canada. There is an apostolic exarchate for Syro-Malabar faithful in 
Canada, erected in 2015. There is also an apostolic exarchate for Syrian 
faithful, based in Quebec and erected in 2016. There are, furthermore, four 
Eastern eparchies based in the United States which include Canada in their 
jurisdictions: the Armenian Catholic Eparchy of Our Lady of Nareg in New 
York, the Syriac Catholic Eparchy of Our Lady of Deliverance of Newark, 
the Romanian Catholic Eparchy of Saint George in Canton, and the Syro- 
Malankar Eparchy of St. Mary, Queen of Peace. As a result, there are four- 
teen Eastern Catholic jurisdictions in Canada alongside sixty-three Latin 
Catholic jurisdictions, meaning 19% of the country’s ecclesial circumscrip- 
tions are Eastern Catholic.*” 


Bishops in Canada are members of the Canadian Conference of Catholic 
Bishops (CCCB). The statutes of this conference extend membership to three 
groups of bishops: i) all diocesan bishops in Canada, their juridical equiva- 
lents, and their auxiliary bishops, ii) all eparchial bishops in Canada, their 
juridical equivalents, and their auxiliary bishops, and iii) all other titular 
bishops who exercise a special function for the Holy See or the CCCB in the 
territory of Canada. All members of the conference possess deliberative 
vote.>? Other titular bishops and bishops emeriti are able to attend the con- 
ference with consultative vote. In this structure, while conferences of bish- 
ops belong to the hierarchical constitution of the Latin Church, Eastern Cath- 
olic bishops are nearly full-voting members. 


There are two limitations to the membership of Eastern hierarchs in the 
CCCB, however. First, article five restricts voting on matters specific to a 
single Church. “A deliberative vote on canonical, disciplinary or liturgical 
matters that involve a Church sui iuris or its rite is limited to the Bishops of 
that Church. ”ć! For example, a theoretical vote on a Byzantine-Ukrainian litur- 
gical issue would entail the non-participation of all non-Byzantine-Ukrainian 


The Canadian Church has 61 dioceses and archdioceses as well as the Canadian military 
ordinariate and the personal ordinariate of the Chair of St Peter in the United States (which 
also includes Canada). 

58 CANADIAN CONFERENCE OF CATHOLIC BISHOPS, Statutes, art. 3. 
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60 Tbid., art. 5, §2. 
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bishops. Second, any vote on the statutes of the conference is restricted to 
diocesan bishops and their juridical equivalents along with coadjutor bishops.” 
Since at other points the statutes make the distinction between diocesan and 
eparchial bishops, it would follow that since the distinction is not made at this 
point, Eastern Catholic hierarchs would not vote in approving the conference 
statutes, reflecting the conference’s nature as part of the structure of the Latin 
Church. Further, Eastern Catholic bishops are not eligible to serve as either 
president or vice-president of the Canadian Conference, these offices having 
been explicitly restricted to a candidate selected from among the diocesan 
bishops.° 


3.3 — United States of America 


The United States of America has two metropolitan provinces of Eastern 
Catholic Churches sui iuris. The first of these, the Ruthenian (Byzantine) 
Catholic metropolia of Pittsburgh, has three suffragan sees: Phoenix, Parma, 
and Passaic. The second of these, the Ukrainian Catholic metropolia of Phila- 
delphia, also has three suffragan sees: Parma, Stamford, and Chicago. There 
are also nine Eastern Catholic eparchies that do not belong to any ecclesias- 
tical province: the Melkite Eparchy of Newton, the Syrian Eparchy Our Lady 
of Deliverance of Newark, the Maronite Eparchy of Our Lady of Lebanon 
of Los Angeles, the Maronite Eparchy of Saint Maron of Brooklyn, the 
Armenian Eparchy of Our Lady of Nareg in New York, the Romanian 
Eparchy of Saint George’s in Canton, the Chaldean Eparchy of Saint Peter 
the Apostle of San Diego, the Syro-Malabar Eparchy of Saint Thomas the 
Apostle of Chicago, the Chaldean Eparchy of Saint Thomas the Apostle of 
Detroit, and the Syro-Malankar Eparchy of Our Lady Queen of Peace. In 
total there are therefore seventeen Eastern Catholic ecclesiastical jurisdic- 
tions in the United States of America. As there are 176 Latin dioceses in the 
United States as well as the military ordinariate and the personal ordinariate 
of the Chair of Saint Peter, 9.6% of Catholic jurisdictions in the United 
States are Eastern Catholic. 


The United States Conference of Catholic Bishops (USCCB) is the largest 
conference for Catholic bishops in the United States of America. However, 
this conference’s region is not synonymous with the political entity of the 
United States. First, the Commonwealth of Puerto Rico has its own episcopal 
conference: the Puerto Rican Episcopal Conference. The bishops of this 


62 Tbid., art. 22, §1. 
6 Ibid., art. 7, §2. 
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commonwealth are not members of the USCCB. Second, the bishops in the 
Mariana Islands, American Samoa, and Guam all belong to the Episcopal 
Conference of the Pacific. The USCCB’s territory thus corresponds to the 
fifty states of the United States and the US Virgin Islands.“ The conference 
membership includes all Latin and Eastern Catholic diocesan/eparchial bish- 
ops, auxiliary bishops, and coadjutor bishops holding ecclesiastical offices 
in the particular churches in this territory “and who belong to no other epis- 
copal conference.” This membership also includes the juridical equivalent 
of diocesan and eparchial bishops as well as any Catholic bishops performing 
a special task entrusted by the Holy See or the USCCB in the United States 
or its territories and who also belong to no other conference. 


All members of the conference of bishops have deliberative vote. How- 
ever, the offices of president and vice-president are restricted to diocesan 
bishops, meaning Eastern hierarchs cannot be elected to these offices.® Fur- 
ther, these Eastern bishops who belong to the conference do not possess 
deliberative vote in matters concerning only the Latin Church; in these mat- 
ters they have consultative vote and do not count towards the required quor- 
um. The conference is subdivided into fifteen regions, fourteen of which 
are geographic groupings of Latin dioceses, while one region (region XV) 
includes all the eastern circumscriptions belonging to the conference. 


3.4 — Slovakia 


There is one Eastern Catholic Church sui iuris located within Slovakia: 
the Slovak Catholic Church sui iuris. This Church has its metropolitan see 
in Prešov and two eparchies: Bratislava and Košice. There are five Latin 
dioceses and three archdioceses as well as the military ordinariate. Eastern 
Catholics jurisdictions are thus 25% of the Catholic jurisdictions in Slovakia. 
Catholic bishops in Slovakia belong to the Slovak Bishops’ Conference 
(Konferencie biskupov Slovenska = KBS). 


The membership of the KBS includes the following bishops residing in 
the Slovak Republic: all diocesan bishops, coadjutor bishops, auxiliary 


64 UNITED STATES CONFERENCE OF CATHOLIC BISHOPS, Statutes, 28 November 2000, art. 1, in 
John A. RENKEN, Particular Churches: Their Groupings, Commentary on Canons 431-459, 
Ottawa, Faculty of Canon Law — Saint Paul University, 2012, 316-322. 

65 Ibid., art. 2, no. al. 

66 Tbid., art. 2, nn. a2-3. 

67 Tbid., art. 4, nn. a-b. 

68 [bid., art. 4, no. a. 

6 Tbid., art. 4, no. b. 
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bishops, and all other titular bishops performing a task entrusted to them by 
either the Apostolic See of Rome or the KBS.” Further, all eparchial bishops 
as well as any Eastern Catholic auxiliary bishops and coadjutor bishops are 
members of the KBS.”! All conference members have deliberative vote, but 
Eastern Catholic bishops, auxiliary bishops, and other titular bishops are 
excluded from having deliberative vote when voting on the statutes or mat- 
ters declared to be of “greater importance” by the plenary assembly.” As a 
result, only diocesan bishops and coadjutor bishops have decisive vote in 
terms of the statutes and these matters of greater importance. The statutes 
explicitly restrict these matters of importance to members who are diocesan 
bishops and coadjutors of the Latin rite.” 


With respect to the offices of the conference, it is only from diocesan 
bishops and coadjutor bishops that the president and vice-president of the 
KBS are to be elected.” Eastern Catholic hierarchs are excluded from these 
offices by the statutes. However, any member can be elected to the perma- 
nent council or as secretary general.” As a result, while Eastern Catholic 
bishops are excluded from being president or vice-president, they can be 
elected to other offices of the conference such as general secretary. 


3.5 — India 


The Indian context is unique in that India has two Eastern Catholic major 
archiepiscopal Churches as well as a larger Latin Catholic community.76 
There are 166 dioceses and eparchies in India, of which 29 (17.5%) are 
Syro-Malabar and 8 (5%) are Syro-Malankar. The ecclesiastical jurisdictions 
in the Indian context are thus 22.5% Eastern Catholic and 77.5% Latin Cath- 
olic. There are three collegial bodies in India that have membership restricted 
to a single Church sui iuris: the synod of bishops of the Syro-Malabar 
Church, the synod of bishops of the Syro-Malankar Church, and the Confer- 
ence of Catholic Bishops of India (CCBJ) for the Latin Church. At the same 
time, there exists the Catholic Bishops’ Conference of India (CBCI) which 


70 KONFERENCIE BISKUPOV SLOVENSKA, Štatut, 21 June 2000, art. 3, §1, https://www.kbs.sk/ 
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20, 2016). 

71 Tbid., art. 3, §2. 

72 Ibid., art. 5. 

73 Ibid., art. 17, §2. 

74 Tbid., art. 10. 

75 Ibid., arts. 11, 22, §2. 
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Inter-Ecclesial Relations in the Indian Context,” in Christian Orient, 5 (1984), 62-77. 
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is an inter-ecclesial conference responsible for “questions of common con- 
cern and of national and supra ritual character, e.g. Doctrine and Morals, 
Organizations of a national and supra-ritual character, questions involving 
the Catholic Church and the Government, etc.””” This function came at the 
explicit instruction of John Paul II himself who hoped that such a canonical 
body would help avoid any rivalry between the various Churches in India, 
especially in terms of evangelization.”® 


The CBCI began in 1944, prior to Indian independence. It was originally 
an organization of ordinaries who participated by their own voluntary par- 
ticipation. It was always inclusive of all three Churches present in India.” 
This conference’s original statutes were approved in 1976. Interestingly, 
while the CBCI is clearly primarily intended as an inter-ecclesial assembly, 
it is established as a conference of bishops and not an assembly of hierarchs 
of several Churches sui iuris.$! As a result, the CCBI was founded in order 
to satisfy the requirements of the Latin hierarchy to have an episcopal con- 
ference following the norms of the Latin Code. The CCBI was erected as a 
separate canonical body exclusively for the Latin hierarchy with its statutes 
originally approved in 1994 and revised in 2000.8? The erection of the CCBI 
allowed the continuation of the CBCI without giving precedence to the Latin 
hierarchy. There is absolutely no Eastern involvement contained in the 
statutes of the CCBI; these statutes specifically restrict membership to “bish- 
ops of the Latin rite.” There are thus two episcopal conferences in India, 
one that is exclusively Latin — the CCBI — and one that is intended to be 
inter-ecclesial — the CBCI. The current head of the CBCI is His Beatitude 
Cardinal Baselios Cleemis Thottunkal, Major Archbishop of Trivandrum of 
the Syro-Malankars. 


7 JOHN PAUL II, Letter to the Bishops of India, 28 May 1987, no. 5, in Christian Orient, 8 
(1987), 95-98. 

718 Tbid., no. 5. 

79° On the history of the CBCI see MADATHIKANDAM, The Catholic Bishops’ Conference of 
India: An Interecclesial Assembly, 176-260. 
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All Catholic bishops in India are members of the CBCI in virtue of their 
episcopal consecration.# Full membership belongs to all Catholic bishops in 
India who are diocesan or eparchial bishops, their juridical equivalents, coadju- 
tor and auxiliary bishops, and titular bishops performing a task entrusted to 
them by the Holy See or the CBCI.*° Honorary membership belongs to any 
other titular bishops as well as bishops emeriti.87 Only full members are able 
to propose items for both the general meetings of the conference as well as the 
standing committee. Full members also have active voice in elections and a 
deliberative vote in decisions. Auxiliary bishops and other titular bishops do 
not possess a deliberative vote on the statutes of the conference, following CIC 
canon 454, §2, nor can they be elected president or vice-president of the con- 
ference, following the authentic interpretation of 23 May 1988.°° Several 
guests are to be invited to the conference for the ordinary meeting, including 
the papal legate and representatives from the assemblies of religious priests, 
brothers, and sisters as well as any required lay experts.” 


The purpose of the CBCT is to facilitate relations between the episcopates 
of the different Churches sui iuris in India by addressing issues that are 
common to all Churches in the territory and that are of a “national and 
supra-ritual character.”°! The conference is competent to issue general 
decrees only in those cases prescribed by the universal law or a grant of the 
Holy See.” Since this is a conference of bishops, the competency refers to 
the numerous instances of competency for episcopal conferences as enum- 
erated in the Latin Code and extra-codal legislation.” These decrees can in 
no way infringe upon the autonomy of the Churches sui iuris or the members 
of the assembly, keeping the prerogatives of the individual bishops intact. 
Consequently, the general decrees of the assembly have no binding authority 
except when following the universal law concerning the general decrees of 
conferences of bishops.” 


85 CATHOLIC BISHOPS’ CONFERENCE OF INDIA, Statutes, 26 June 1990, art. 2, published in 
George MADATHIKANDAM, The Catholic Bishops’ Conference of India: An Interecclesial 
Assembly, Kerala, Oriental Institute of Religious Studies India Publications, 1995, 278-294. 
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These decisions of the CBCI are made at ordinary meetings that occur 
every two years and require a quorum of two-thirds of the membership.” At 
these meetings the officers of the conference are elected, namely, a president, 
two vice-presidents, a secretary general, commission chairmen, and commis- 
sion members.” There is also a permanent council, called the standing com- 
mittee, which includes the president, vice-presidents, secretary general, all 
commission chairmen, as well as the president of the CCBI, the Syro-Ma- 
lankar and Syro-Malabar major archbishops, all metropolitans, and additional 
bishops necessary to give the Eastern Catholics a one-quarter membership 
on the standing committee. This standing committee deals with the overall 
direction of the CBCI and requires annual meetings.” The statutes repeatedly 
require the ecclesial diversity of the Indian context to be reflected in offices 
of the CBCI.°8 


The CBCT is an episcopal conference that, in many ways, is outside the 
general norms governing conferences of bishops contained in the Latin Code. 
It is intended to be an inter-ecclesial assembly and not a Latin conference as 
envisioned by the law. It was this juridical reality that required the erection 
of a second conference of bishops in India, the CCBI, to satisfy the require- 
ments of law for the Latin hierarchy. As the CBCI follows the norms of the 
Latin episcopal conference, there is restricted competence as compared to 
the broader provisions pertaining to assemblies of hierarchs. It is, as a result, 
a hybrid structure which attempts to become a truly inter-ecclesial confer- 
ence of bishops. It is, however, decidedly praeter ius when compared to the 
canons on conferences of bishops, something dispensed with in favour of the 
common good that the conference serves. 


4 — Evaluation of Inter-Ecclesial Activity in Conferences 


Membership in numerous conferences of bishops includes Eastern hier- 
archs holding ecclesiastical offices in the territory of the conference. In the 
conferences examined, the Eastern hierarchs possess deliberative vote, 
despite the conference belonging to the hierarchical constitution of the Latin 
Church. While all eparchial bishops and their juridical equivalents have 
membership in these conferences, Eastern auxiliary bishops do not hold 


95 CATHOLIC BISHOPS’ CONFERENCE OF INDIA, Statutes, arts. 13-15. 
96 Tbid., arts. 21-23. 
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% See, for example, ibid., arts. 28, 37. 


PARTICIPATION OF EASTERN HIERARCHS IN CONFERENCES OF BISHOPS 201 


membership in the Australian conference. Eastern hierarchs are not able to 
vote on the statutes in the Canadian Conference. In the Slovak conference, 
Eastern hierarchs are excluded not only from voting on the statutes but also 
from questions determined to be of “greater importance” by the plenary 
assembly. Not one of the conferences admits Eastern major superiors to 
membership despite possibility for this in the universal law. 


While the Australian conference statutes do admit the possibility of an 
Eastern Catholic president or vice-president, the statutes of both the USCCB 
and CCCB explicitly exclude this possibility. The USCCB and ACBC both 
exclude Eastern hierarchs from deliberatively participating in votes concern- 
ing only the Latin Church. The CCCB has a more general requirement that 
any decision concerning a single Church sui iuris or rite is limited to the 
bishops of that Church, meaning that Latin hierarchs do not participate in 
exclusively Eastern decisions. The CCCB thus has a uniquely inter-ecclesial 
element to its statutes. The most inclusive of the conferences is the CBCI 
that not only permits but also in fact requires the active participation of the 
three Churches in India. This structure is decidedly a conference of bishops 
and, to some degree, has altered the structure of an episcopal conference as 
envisioned by the law, attempting to make it intrinsically inter-ecclesial. 


The common law of the Eastern Code includes several explicit instances 
of collaboration between Churches sui iuris. Some of these goals are possible 
in conferences of bishops that include all Churches sui iuris in a given ter- 
ritory. Patriarchs have the obligation to promote unity of action with other 
patriarchs and eparchial bishops of other Churches sui iuris within the same 
territory.” Eparchial bishops have this same obligation.!°° A conference of 
bishops could be a body that permits this activity. However, this activity 
could be hindered if the patriarch himself was not the president of the con- 
ference. Further, this coordination would be limited to the specific compe- 
tencies of a conference of bishops as established in the universal law, and it 
would seem to be better for such activity to be unhindered by the enumera- 
tion of specific competencies. 


Further, the Eastern Code indicates that common norms are to be estab- 
lished among the Churches sui iuris on the requisite grave necessity for the 
administration of general absolution!®! as well as norms regarding the pre- 
nuptial investigation.!°? These are also competencies of the conferences of 
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bishops. A Church sui iuris is able to establish a commission for ecumenical 
affairs which also requires consultation from other bishops in a region; the 
conference of bishops is likewise competent to promote ecumenical activity 
which could be achieved by coordinating the establishment of commissions 
for ecumenical affairs in the Churches sui iuris.! A common program for 
priestly formation can be established for multiple Churches sui iuris by 
mutual consent; the conference of bishops is competent to issue a program 
of priestly formation which could, in principle, be attentive to the various 
rites in a nation and satisfy the requirements of the Eastern Code.'™ A sem- 
inary can be established for the various Churches sui iuris in the same region 
or nation; this norm could arguably be implemented by the erection of a 
national seminary by the conference of bishops.!% 


However, several instances of the mandated collaboration in the Eastern 
Code are not possible within the context of an episcopal conference. Bishops 
are required to establish common norms regarding the taxing of specific 
executive actions and offerings; this is a competency of the ecclesiastical 
province in the Latin Code.!° While the particular law of a Church sui iuris 
can establish diriment impediments for marriage in consultation with other 
bishops of a region and the Holy See, this possibility is not contained within 
the Latin Code.!” Further, and more fundamentally, the conference of bish- 
ops is intended to be an assembly of the Latin Church. In the majority of 
conference statutes examined, restrictions limiting the participation of East- 
ern Catholic hierarchs exist to varying degrees. They are not full and equal 
members. 


Conclusions 


In his apostolic letter Novo millennio inuente, John Paul II spoke of the 
task of evaluating structures for communion. 


Consequently, the new century will have to see us more than ever intent on 
valuing and developing the forums and structures which, in accordance with 
the Second Vatican Council’s major directives, serve to ensure and safe- 
guard communion. [...] These are realities which have their foundation and 
substance in Christ’s own plan for the Church, but which need to be 
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examined constantly in order to ensure that they follow their genuinely evan- 
gelical inspiration. 

Much has also been done since the Second Vatican Council for the reform 
of the Roman Curia, the organization of Synods and the functioning of Epis- 
copal Conferences. But there is certainly much more to be done in order to 
realize all the potential of these instruments of communion, which are espe- 
cially appropriate today in view of the need to respond promptly and effect- 
ively to the issues which the Church must face in these rapidly changing 
times. 108 


The conference of bishops is one of these structures specifically cited as 
promoting the bonds of communion. As observed, however, the episcopal 
conference is a model that has limitations in the context of inter-ecclesial 
activity. As the law currently stands, Eastern hierarchs have restrictions on 
their involvement in the Latin conference. Even the CBCI, an adaptation of 
the episcopal conference with an explicit inter-ecclesial function, is not free 
from challenges. These are limitations that, in a region of ecclesial plurality 
such as Canada or the United States, limit the full promotion of the bonds of 
communion. 


As we observed, there is a wide diversity in the participation of Eastern 
hierarchs in episcopal conferences. While many conferences include non- 
Latin bishops among the membership, their participation, that is, their right 
to a deliberative and consultative vote, differs from conference to conference. 
Further, the ability of Eastern hierarchs to hold ecclesiastical offices within 
the conference also varies, such as the exclusion of Eastern hierarchs from 
the office of president or vice-president in some conferences. While there are 
numerous possibilities for inter-ecclesial collaboration in the episcopal con- 
ference, the conference is restricted to those competencies provided by the 
Latin Code or a special grant of the Apostolic See of Rome. 


The proper integration of Eastern Christians into new territories is one of 
the major challenges facing the Churches sui iuris at this moment in Church 
history. In the previous century, numerous Eastern Catholic communities have 
declined by great proportions in the so-called diaspora, whether by seculariz- 
ation or absorption of the faithful into the Latin Church. However, these 
declines were always balanced by a continued presence of these Churches in 
the traditional territories. For example, Ukrainian and Slovak Catholics have 
declined in Canada but flourished in their traditional territories. 


However, with a near total migration of Christians from numerous terri- 
tories, primarily the Arab world, the failure to support and integrate these 
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Churches, while at the same time respecting their distinctiveness and facili- 
tating their continued existence, now risks the extinction of some Churches. 
This is a radically new situation with serious consequences should the pas- 
tors of the Church fail in their ability to maintain these Churches in their new 
territories, something which is certainly a permanent situation. 


In countries such as Canada and the United States, Eastern Catholic hier- 
archs have contributed greatly to their local Churches through participation 
in episcopal conferences. However, this is not always the case in other 
regions. In his audience with the bishops of Ukraine in February 2015, Pope 
Francis expressed his discontent with the continued conflict between the 
various Churches sui iuris in that country. Instead of providing a common 
witness during a period of war, there are “misunderstandings and injuries” 
that are resulting from complex histories and personal conflicts.!° In 
response to this situation, Pope Francis was clear: “I see, therefore, that the 
joint meetings of the Bishops of all the Churches sui iuris present in Ukraine 
are of paramount importance.”!!° This is an explicit call for inter-ecclesial 
activity to facilitate episcopal unity in a country divided by violence where 
three Churches sui iuris coexist yet have no collaborative structure. 


In the episcopal conferences, Eastern hierarchs remain guests in the Latin 
conference. Their contribution and participation is at the decision of the Latin 
membership which can, if deemed appropriate, assign them membership with 
either deliberative or consultative vote. When the Eastern hierarchs are 
admitted to this conference, however, they not only are able to participate in 
formal collaborative activity but are importantly able to establish the rela- 
tionships and collegial bonds that enable their ministry to become more 
effective in their dispersed Churches that lack the resources of their Latin 
brethren. The conference of bishops is thus a structure which can assist in a 
common pastoral mission for the promotion of the good of the Church. There 
remains, however, a reasonable question whether the conference of bishops 
is the most appropriate structure for inter-ecclesial activity, especially con- 
sidering that there are other collaborative structures possible in the law. The 
conference of bishops is not inter-ecclesial by its nature, as is, for example, 
the assembly of hierarchs of several Churches sui iuris.!!! 


10 FRANCIS, Address to the Ukrainian Bishops on their ad limina visit (Bishops of the Ukrain- 
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Regardless, conferences do play a special role in establishing relations 
between bishops. As Pope Francis has observed, “The unity of the Episco- 
pate, as well as giving a good example to the People of God, renders an 
inestimable service to the Nation, both on the cultural and social planes and, 
above all, on the spiritual plane.” 12? Common pastoral activity is of foremost 
importance, and the conference facilitates this activity in a spirit of collab- 
oration. The continued promotion of the Eastern Churches must be made a 
priority in the Church’s ecclesial mission. The failure to do so risks detract- 
ing from that diversity which, far from subtracting from the Church’s splen- 
dour, contributes to its unity. 
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SUMMARY — The computation of time has always had important ramifica- 
tions for the liturgical, juridical, and scientific life of the Church. It stands as one 
of the few instances where the ecclesiastical and civil legal sciences interface 
with the mathematical sciences. In present-day ecumenical endeavors, diver- 
gences between differing methods of computation of the calendar have signifi- 
cant impact, particularly regarding the proposal of a fixed date of Easter. Since 
the revision of the Code following the Second Vatican Council, the norms gov- 
erning the canonical reckoning of time have likewise undergone revision and 
relative simplification. Since then, consideration of the notion of time in canon 
law has received scant attention. This study attempts to address the legal conse- 
quences of the simplification of these norms in the Church’s present legislation. 


RESUME — Le calcul canonique du temps a toujours eu des conséquences 
importantes sur la vie liturgique, juridique, et scientifique de l’Église. Il se 
présente comme l’un des rares cas où les sciences juridiques ecclésiastiques 
et civiles s’interfacent avec les sciences mathématiques. Les efforts cecumé- 
niques actuels montrent que les divergences entre les différentes méthodes 
de calcul du calendrier ont un impact significatif, en particulier, sur la pro- 
position d’une date fixe de Pâques. Depuis la révision du Code, comme suite 
au Concile Vatican I, les normes régissant le calcul canonique du temps ont 
également subi une révision et une simplification relative. Depuis lors, l’exa- 
men de la notion de temps, dans le droit canon, a reçu peu d’attention. Cette 
étude tente d’aborder les conséquences juridiques de la simplification de ces 
normes dans la législation actuelle de l’Église. 


Introduction 


Time as a philosophical notion enjoys a history extending back at least to 
the thought of Plato and Aristotle, continuing through the debates between 
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Leibniz and Newton concerning the reality (or lack thereof) of time, and to 
the 20" century in Einstein’s theory of relativity and even in contemporary 
mathematical manifold theory. Over the course of centuries, the world’s civil 
and religious legal systems have also established legislation concerning time, 
given its necessity for the law’s purposes. One need only consider such 
institutions in the Western legal tradition as the statute of limitations (or 
fatalia legis) as one well-known example. 


The computation of time has been part of the Church’s legislation from 
the earliest centuries and continues to this very day in the revised Code of 
Canon Law. Much of the Church’s legislation concerning time stems from 
the need, demonstrable from the earliest centuries of Christianity, to have an 
accurate reckoning of the date of Easter. The Easter computation, or compu- 
tus, would, in effect, influence the calendar and, more generally, time reck- 
oning itself. This need imbued Pope Gregory XII’s reform of the Julian 
calendar, which is now used worldwide, albeit with some exceptions. His- 
torically, it can be said that the Church became, in Western civilization, the 
de facto and de iure heir to the calendar from the Roman Empire. 


The subject of time reckoning has received very scant attention in aca- 
demic canon law research since the revision of the Code. This appears regret- 
table, as there have been significant ecumenical dialogues which have 
occurred subsequent to the Second Vatican Council concerning the divergent 
celebration of Easter (or Pascha) amongst Eastern and Western Christians. 


The questions to be considered by this study will encompass how the 
computation of time in canon law should be understood, in the context of 
and in relation to the other needs for computing time in the life of the Church. 
This paper will attempt to demonstrate that just as the death and resurrection 
of Jesus Christ unifies all aspects of the Catholic faith, so, analogously, the 
date of Easter is the unifying factor behind the Church’s historical interest 
and legislation concerning the computation of time. The paschal computus 
necessitates theological, scientific, mathematical, and canonical concepts of 
time reckoning and provides a paradigm for viewing cc. 200-203 of the 1983 
Code in an ecclesial context. 


The study will employ historical, mathematical and scientific methods to 
establish the Church’s legal interest in the computation of time and will 
consider in depth the Church’s canonical legislation concerning the compu- 
tation of time in the 1917 Code of Canon Law, its revision following the 
Second Vatican Council, and the current legislation in the 1983 Code of 
Canon Law (which is virtually identical to that proposed in the 1990 Code 
of Canons of the Eastern Churches). To have a proper understanding of these 
canons, one must understand time itself, the calendar, its origins and nature, 
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as well as the latter as understood in terms of the liturgical year and the 
centrality of the celebration of Easter. In the Western Church, this computa- 
tion becomes an essential component for determining its scientific and math- 
ematical accuracy. 


Section | will discuss the basic principles of time, which are essential to 
understanding the calendar and its need for ongoing correction. Section 2 
will offer a historical discussion of the Latin calendar from its Roman roots 
through 20" century attempts at calendar reform as well as the controversies 
surrounding the date of Easter. Having situated ecclesiastical time-computa- 
tion in the historical perspective of the computus and its underlying princi- 
ples, Section 3 will situate time within its canonical perspective, with specific 
emphasis placed upon an analysis of Title III, De temporis supputatione 
(“On the Computation of Time”) of Book I, De normis generalibus (“On 
General Norms) of the 1917 Code of Canon Law. Section 4 will discuss the 
reform of these canons subsequent to the Second Vatican Council and their 
current codification in the 1983 Code of Canon Law, and it will offer a cri- 
tique of this legislation. This section will also discuss in detail the ecumen- 
ical goal of a common date of Easter as well as its implications in light of 
these principles. 


1 — Principles of the Computation of Time 


Section 1.1 will discuss time in its historical relationship to the legal 
sciences, particularly Roman and canon law, and section 1.2 will consider 
time as reckoned by the calendar, particularly its structure and essential ele- 
ments. Section 1.3 will consider the different ways of computing time as 
foreseen in the canonical tradition, such as solar, mean, and legal time. Sec- 
tion 1.4 will discuss the history of the calendar, considering as well modern 
proposals of calendar reform. 


1.1 — Time and Its Relevance to Law 


A study of time as a concept should possess an adequate definition of its 
subject matter. Following the Aristotelian tradition, St. Thomas Aquinas 
takes this definition: “For time is just this—number of motion in respect of 
‘before’ and ‘after’.”! While this study will not explore in great depth the 
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www.dhspriory.org/thomas/Physics4.htm. 
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differing philosophical understandings of time, it suffices to remark that 
there exist many different conceptualizations of time—a realistic perspective 
which perceives time as a real structure of the universe, or something which 
is purely ideal—reflective of the debates between Newton and Leibniz. Mod- 
ern physics, especially after Einstein, sees time as being a “fourth dimen- 
sion” which needs to be measured in relation to space. For purposes of this 
essay, one should note that law must take account of time for many reasons: 
continuous and useful time, prescription, age, etc. 


Much of the Church’s legislation concerning time has its basis in princi- 
ples of Roman law, from the Julian calendar, which was standardized under 
the reign of Julius Caesar and was the legal time-keeping element of the 
Roman Empire, to the distinction between tempus continuum and tempus 
utile, which has a sound basis in Roman law from prior to the time of Jus- 
tinian.? These elements became part of the legal structure of the Empire 
which the Church inherited in her earliest centuries. 


In canon law, Pio Ciprotti argues that canon law makes reference to time 
for “fixing acts in time ... indicating duration ... [or] to establish a given 
order among acts giving an indication of their relative precedence or succes- 
sion.” According to Kennedy, almost 300 canons in the 1917 Codex involve 
time and almost 200 in the Code of 1983.4 Reference to time in law is a 
means of attaining juridical certitude; in this way, then, time should be 
understood not so much as juridically significant in and of itself but instead 
as a frame of reference imparting juridical relevance of necessity. “Jurid- 
ically relevant human interests, juridical facts or acts, and realities containing 
reasons for justice are naturally inscribed in specific moments in human 
history. Law cannot ignore this reality.”° 


The classical understanding of supputatio temporis is the physical under- 
standing, which is time reckoned physically from moment to moment. Thus, 
from this physical reckoning, one can mathematically abstract a structure of 
the seconds, minutes, hours, days, weeks, months, and years—namely, the 
calendar. This structure can be understood, then, as a period of time, the 


? A. DUBÉ, The General Principles for the Reckoning of Time in Canon Law, Washington, 
D.C., The Catholic University of America Press, 1941, 66-68 (=DUBE, General Principles). 

3 J. MINAMBRES, “Title XI: The Reckoning of Time,” in Exegetical Comm, vol. 1, 1095 
(=MINAMBRES, “The Reckoning of Time”). 

4 R. KENNEDY, “Title XI: Computation of Time (canons 200-203),” in CLSA Comm2 (=KEN- 
NEDY, “Title XI”). 

5 MINAMBRES, “The Reckoning of Time,” 1094. 

A. VAN Hove, “De temporis supputatione,” in Commentarium Lovaniense in Codicem luris 

Canonici, Mechelen, Dessain, 1933, 240 (=VAN HOVE, “De temporis supputatione”’). 
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latter being described legally in the following way: “Period should be under- 
stood as the span of time allotted for the performance of a given act, while 
terms would be the defining points of time for these periods: the beginning 
and the end, though often reference is only made to the end point.”? A dis- 
cussion of the terminus a quo and terminus ad quem will follow in sections 3 
and 4. 


Commentaries assert that when using the calendar for legal purposes, the 
only criterion necessitated in the current Code is the use of the Gregorian 
calendar.’ As the Church has always had recourse to mathematicians and 
scientists for revising the calendar and the Easter computation, using their 
own standards of proof and certitude, the following section, then, will con- 
struct an understanding of the nature of the Gregorian calendar. 


1.2 — Nature of the Calendar 


It is necessary to posit a distinction between the solar year and the lunar 
year, both of which are employed in the Church. The solar year, or tropical 
year, is defined as the orbital period of the earth moving about the sun. It is 
often measured by the sun’s 360 degree return to the (geocentric) points of 
the equinox or solstice, as measured along the ecliptic. It is calculated to be 
365.242189 days. The lunar year, on the other hand, is defined by twelve 
synodic months, that is to say, twelve successive lunations. As such, the 
lunar year is approximately 354.37 days. 


The discrepancy between the lunar and solar years have necessitated inter- 
calations, or added days, to harmonize the two means of reckoning the year. 
For instance, the Hebrew calendar posited an additional month (Adar II), and 
the ancient Roman calendar used the 27-day month of Mercedonius, which 
was added to the calendar around February 23 or 24 (the sixth day before 
the Kalends of March, hence the term “bissextile,” as used for the leap day) 
in order to avoid a drift of the calendar relative to the events of solstice and 
equinox. This difference between the two reckonings of the year will also 
have implications in the computus of Easter, which relies on a lunar compu- 
tation for the date of Easter set against the background of the solar Gregorian 
calendar. 


The Julian solar calendar, which was the first reform of the ancient Roman 
lunar calendar, occurred under Julius Caesar in 45 BC and eliminated the 
intercalary month, basing the calculation of the year as 365.25 days, and 


7 MINAMBRES, “The Reckoning of Time,” 1098. 
8 Ibid., 1097. 
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placing a leap day every four years. This calculation is not precise, and as 
the centuries progressed, the Julian calendar drifted vis-a-vis the vernal equi- 
nox, causing a discrepancy in the calculation of the date of Easter. This 
problem will be discussed in detail in section 2; however, it will suffice to 
say that the Gregorian reform of the calendar, enacted by Pope Gregory XIII 
in 1582 AD, used a calculation of 365.2425 days to approximate the tropical 
year. The current margin of error in the Gregorian calendar is one day in 
3,320 years, as the Gregorian year is approximately 26 seconds longer than 
the solar year. Yury Grabovsky, a professor of mathematics at Temple Uni- 
versity, argues that to cancel the leap year once in 3,320 years would result 
in an error of within one day in about 100,000 years.’ 


Mathematical and scientific efforts to revise the calendar year have taken 
place from the time of Julius Caesar in 45 BC through the Gregorian Reform, 
and even in modern times through the Revised Julian Calendar, which uses 
an approximation of 365.242222 days. Under this revision, 218 out of 
900 years in the cycle are leap years. This calendar, which currently harmon- 
izes with the Gregorian, will diverge with the latter calendar in the year 
2800. Under this schema, devised by the Serbian scientist Milutin Milan- 
kovic, years divisible by four remain leap years, while those divisible by 100 
are common years, with the exception of those which give a remainder of 
200 or 600 when divided by 900, which would also be leap years. Grabov- 
sky, in the end, proposes a cycle of 1211 leap years over a 500 year cycle, 
a cycle which would be accurate to within one day in approximately one 
million years. As such, he proposes that February in the year 5000 would 
have 30 days to accommodate the 1211" leap year. Reforms of the calendar 
should also take into account the decreasing of the solar year, which would 
accumulate to about one day in 8,000 years;!° however, these are often 
accounted for with leap seconds inserted into the calendar. 


As discussed above, the nature of the month corresponds very closely to 
the phases of the moon. Indeed, the month itself as a concept stems from the 
natural cycle of the moon. Lunar months may be understood as the synodic 
month, whose average length is 29.53059 days, and is defined as the period 
between two consecutive phases of the moon (i.e. new moon to new moon). 
This month has a seven-hour period of variation due to the elliptical shape 
of the moon’s orbit. There do exist other means of determining the month 
based upon the moon’s orbit relative to other celestial points. 


° Y. GRABOVSKY, “Calendar and Continued Fractions,” at: https://math.temple.edu/~yury/ 


calendar/node3.html. 
10 H.A.R. BARNETT, “Corrections to the Gregorian Calendar,” at: http://www.actuaries.org/ 
IACA/Colloquia/Gleneagles/Vol_2/Barnett.pdf. 
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Originally, the Roman calendar—the progenitor of our modern calen- 
dar—was a lunar calendar, adding the embolismic month of Mercedonius 
after February to harmonize the lunar with the tropical year during leap 
years. As scientific understanding progressed, there arose a need to harmon- 
ize the lunar calendar with the solar year. This was accomplished principally 
through the calendar reforms of Julius Caesar, which enacted the leap day as 
falling on the sixth day before the Calends of March (hence the term bissex- 
tile in referring to the leap day). 


Within the Babylonian religion, each seven-day period, reckoned accord- 
ing to a quarter-lunation, was observed as a day set apart, and within the 
Hebrew tradition, one sees the first evidence of the seven-day week as incor- 
porating the divinely-instituted day of rest (cf. Genesis 1). According to 
Samuel Butcher, the week was first introduced into the Roman calendar by 
the Theodosian Code in the early 5" century, as a result of the influx of 
Judaism and Christianity within the Roman Empire.!! 


1.3 — Legal, Mean and Solar Time 


With the advent of the railways in the 19" century, a standard was 
required for observing time within a given state, as the local solar time was 
often different in different locations within a given state according to the 
local meridian of longitude. For instance, the meridian of London is seen to 
be nine minutes and 21 seconds behind that of Paris.!? 


In October 1884, the International Meridian Conference in Washington, 
D.C. would define that each nation should establish a prime meridian for the 
computation of civil time. In current practice, the 360 degrees of the earth’s 
circumference are divided (roughly) into 15-degree zones of time permitting 
24 hour variations. 


The prime meridian is located at Greenwich, England, reckoning time 
eastward of this longitude as being ahead and those westward as being 
behind. The time reckoned at the Greenwich meridian is accurately measured 
by atomic clocks located at the U.S. Naval Observatory and the Royal 
Greenwich Observator, which broadcast the time signal via shortwave radio. 


Solar time must be distinguished between apparent and mean solar time. 
Apparent solar time is that which is shown by a sundial and shown by the 
perceived motion of the sun traveling through the sky. Apparent solar time 


11 S, BUTCHER, The Ecclesiastical Calendar, Dublin, Hodges, Foster, and Figgis, 1887, 23. 
2 


2? B. BLACKBURN and L. HOLFORD-STREVENS, Oxford Companion to the Year, Oxford, Oxford 
University Press, 1999, 665 (=BLACKBURN and HOLFORD-STREVENS, Oxford Companion). 
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varies throughout the year as a result of the earth’s orbit around the sun being 
an ellipse. Mean solar time corresponds to a fictitious sun traveling through 
the sky along the ecliptic, which reaches noon exactly 24 hours after the last 
noon. These two ways of computing solar time are harmonized by the equa- 
tion of time or the analemma, which are curves displaying the difference on 
a given day in the year between mean solar time and apparent solar time. 
The well-known commentary of Bouscaren, Ellis and Korth on the 1917 
Code includes this curve within their commentary on the computation of 
time.'3 


1.4 — History of the Modern Calendar 


Our current Gregorian calendar stems from the Roman calendar, which 
originally possessed the following months: “Ianuarius, Februarius (28), 
Martius (31), Aprilis, Maius (31), lunius, Quinctilis (31), Sextilis, September, 
October (31), November, December.” All were 29-day months except those 
indicated; in total, the year comprised 355 days.!* Thus the Roman calendar 
originally was based upon the lunar synodic months. 


The reform of the calendar, which took place in 45 BC during the reign of 
Emperor Julius Caesar, enacted the following changes.'> The lunar synodic 
month was abandoned in favor of a year based on the four natural seasons, 
consisting of 12 months of approximately 30.5 days. The year would begin on 
January 1, and the leap day (occurring on February 24/25) would occur in 
every year divisible by 4. In the reform year of 45 BC, the calendar would add 
90 days between 24 and 25 March. The Julian reform, while a positive step to 
harmonize the year with the solar year, was not entirely accurate, as it was 
based solely upon a calculation of the solar year as being 365.25 days, which 
progressively would accumulate an error of nearly 11 days by the time of the 
Gregorian reform, as discussed in detail in a following section. 


Following acceptance of the Gregorian calendar by most European nations 
by the mid-18" century, one can also note the calendar adopted by revolu- 
tionary France in 1793, which lasted until 1805 but was introduced again 
during the Paris Commune of 1871. This calendar had as its aim the purgation 
of all Christian references, and it also had a rationalistic tendency, even 
dividing the clock on a base-10 scale. 


13 T. BOUSCAREN, A. ELLIS, F. KORTH, Canon Law: A Text and Commentary, 4th ed., Milwau- 
kee, Bruce, 1963, 50-51 (=BOUSCAREN-ELLIS-KORTH, Canon Law). 

14 B, BLACKBURN and HOLFORD-STREVENS, Oxford Companion, 669-670. 

15 Cf. J. TATTERSALL, “Time and Calendars,” unpublished manuscript, Providence, Providence 
College, 1999, 14-15 (=TATTERSALL, “Time and Calendars”). 
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The 20" century brought with it some desire for reform in the calendar. 
Certain faults have been noted in the Gregorian calendar, namely that months 
and seasons are of unequal length (due to the eccentricity of the earth’s ellip- 
tical orbit around the sun, causing the spring and summer months when the 
earth is on closer approach to the sun to be longer than the autumn and winter 
seasons).!® Structurally, the exact reproduction of the calendar occurs only 
once in 28 years. Thus, it is difficult to compare statistically one subdivision 
of a year to another with precise accuracy. As has been stated earlier, the 
months of the calendar differ from the lunar calendar, and the solstice and 
equinox dates are not in the same position in the months when they occur. 


The Church herself took a position on calendar reform before and during 
the Second Vatican Council. Prior to the Council, the Church’s position 
could be summarized by the following principles, based primarily upon pri- 
vate responses of the popes to the League of Nations as well as one to Car- 
dinal Mercier, encouraging open discussion on this issue.!7 


1. It was pleased to learn that the League of Nations had explicitly recognized 
the question of calendar reform, particularly with respect to the Easter festival 
as eminently of religious concern. 2. It conceives of the said reform as a 
whole, inseparable from the Easter festival. 3. It does not in principle object 
to a revision of the civil calendar if it would leave the Church as guardian of 
the religious year. 4. The conditions which it requires for the acceptance of a 
new calendar are the following: a) the general good; b) common agreement 
on a 12 month system; c) agreement of all Christendom on the date for Easter; 
d) the formal approval of the governments concerned."® 


A suggested harmonization of the liturgical year with the World Calendar 
was even proposed by Conrad Morin, OFM in 1948.!° It would not be 


16 J, FINNEGAN, J. Selected Questions in the Computation of Time in Canon Law, Rome, Offi- 
cium Libri Catholici, 1965, 4 (=FINNEGAN, Selected Questions). 

17 Ibid., 24. The Holy See replied to the League of Nations on March 7, 1924, affirming “no 
dogmatic opposition to calendar reform in regards to the date of Easter nor as regards neutral 
days.” A similar point of view was expressed in the private reply to Cardinal Mercier, warning 
though that, in any reform, the Church would not countenance seven continuous working days. 

18. Tbid., 25. 

“Advent with its four complete weeks (26 November to 23 December); Christmas and Epiph- 

any with their vigil and octave respectively, falling on their usual dates; there are four weeks 

after Epiphany (8 January to 4 February) which contain the feast of the Purification (2 Febru- 
ary) and are followed by the three regular weeks of the Septuagesima, the Sexagesima and the 

Quinquagesima, includ.ng Ash Wednesday (5 February to 25 February), by the four Sundays 

of Lent and that of the Passion (26 February to 30 March) as well as by Holy Week (1 to 

7 April) ; the five regular Sundays after Easter are also there (15 April to 12 May) as well as 

Ascension Thursday (16 May) and Pentecost (26 May) with their respective octaves; twenty- 

five consecutive Sundays follow Pentecost, the last, ending on Sunday, 19 November, without 
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difficult to institute such a proposal within the revised liturgical books issued 
subsequent to the Second Vatican Council as well as in the traditional litur- 
gical calendar in use for the extraordinary form of the Roman Rite. 


John Finnegan, a canonist of the Boston archdiocese, published a doctoral 
dissertation in 1965 at the Pontifical Lateran University proposing reforms 
to canon law for the purpose of harmonizing with a World Calendar. Fin- 
negan argued that, if some modification of the World Calendar were adopted 
in future years, certain recommendations regarding cc. 31-35 should be pro- 
posed,” noticeably anticipating the reforms which would be carried out by 
the Coetus subsequent to Vatican II. The Second Vatican Council issued the 
following statement, appended to the Constitution on the Sacred Liturgy, 
Sacrosanctum concilium. 


The sacred Council likewise declares that it does not oppose efforts designed 
to introduce a perpetual calendar into civil society. But among the various 
systems which are being suggested to stabilize a perpetual calendar and to 
introduce it into civil life, the Church has no objection only in the case of 
those systems which retain and safeguard a seven-day week with Sunday, 
without the introduction of any days outside the week, so that the succession 
of weeks may be left intact, unless there is question of the most serious 
reasons. Concerning these the Apostolic See shall judge (SC, Appendix).?! 


omitting the feasts of the Holy Trinity (3 June), Corpus Christi (7 June), of the Sacred Heart 
(15 June), of Christ the King (29 October), or the Sunday consecrated to the Propagation of 
the Faith (22 October). Finally the Ember Days are in their normal places, i.e., within the 
weeks containing: the first Sunday of Lent (29 February and 1 and 2 March); Pentecost 
(29 May and 1 and 2 June); the third Sunday in September (20, 22 and 23), and the third 
Sunday in Advent (13, 15 and 16 December). To sum up: such an arrangement leaves to Easter 
its function as the fundamental date of the ecclesiastical year. Better still, all the cycles and all 
the moveable feasts of that year remain, without having their positions changed in relation to 
the Resurrection of Our Lord. The only difference is the appreciable advantage of their invari- 
able reappearance on the same dates each year.” C. Morin, “Will the Jubilee Year Open the 
Era of a New Civil and Religious Calendar?” in Journal of Calendar Reform, 18 (1948), 23. 

2 “The distinction of c. 32, §2 in iure and in calendario would be greatly weakened; 
Canon 34, §1 would be deleted; a general principle would have to be legislated for comput- 
ing any intercalary days; the example offered by c. 34, §3, no. 4 would have to be deleted; 
there would be more stability for the dates of professions and renewal of vows. The import- 
ance of c. 34, §3, no. 5 would then diminish, because once a date was chosen, it probably 
would never change.” FINNEGAN, Selected Questions, 72. 

21 “Item Sacrosanctum Concilium declarat se non obsistere inceptis quae conferant ad calen- 
darium perpetuum in societatem civilem inducendum. Variorum autem systematum, quae 
ad calendarium perpetuum stabiliendum et in societatem civilem inducendum excogitantur, 
iis tantum Ecclesia non obsistit, quae hebdomadam septem dierum cum dominica servant et 
tutantur, nullis diebus extra hebdomadam interiectis, ita ut hebdomadarum successio intacta, 
nisi accedant gravissimae rationes de quibus Apostolica Sedes iudicium ferat, relinquatur.” 
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The Church’s statements on calendar reform require careful attention. The 
Church has taken a very cautious viewpoint toward proposals to revise the 
calendar in a way that would impact the flow of the liturgical seasons as well 
as the seven days of the Judeo-Christian week. It can be seen from the above 
mentioned arguments that the celebration of Easter is central to all proposals of 
calendar reform, that it must be carefully considered by the international com- 
munity and by other Christian churches or ecclesial communities, and that the 
successive flow of seven-day weeks should be left intact. No mention, however, 
is made concerning the mathematical or scientific accuracy of the calendar. 


While Finnegan has incorporated the debates in the international com- 
munity concerning the calendar, there have been great advances in the sci- 
ences and technology over the past fifty years. Thus, while Dubé’s analysis 
does not have any detailed consideration of calendar reform, Finnegan stud- 
ies in-depth the proposal of the World Calendar, which reached significant 
popularity prior to the mid-1950’s but was quickly forgotten after the gov- 
ernment of the United States registered strong objections to the implementa- 
tion of this calendar based on religious grounds. 


Certainly, prior to the 20" century, other proposals existed for the reform 
of the calendar. The most well known would be the Republican calendar 
instituted during the time of the French Revolution, which also sought to 
reform the hours of the day to a ten-hour day with 100-minute hours. Later, 
Auguste Comte proposed a positivist calendar, where months were named 
after literary figures. There have even existed proposals to change the calen- 
dar to the style of playing cards, whereby the year’s quarters would be named 
after the suits and figures found on a deck of playing cards. 


The calendar, however, which received the most worldwide support was 
the World Calendar, an invariable calendar with equal quarters of the year 
and two intercalary days added, one to the end of June and the other to the 
end of December. Since that time, one must also account for the fact that 
other proposals have been introduced, such as the perpetual but admittedly 
scientifically inaccurate Hanke-Henry calendar, proposed in 2004 and requir- 
ing an extra week every five or six years, which is parasitic upon the Gre- 
gorian calendar and thus requires constant comparison to the former. 


2 — Computation of Time within the Christian Tradition 


This section provides an overview of the Church’s interest in time com- 
putation throughout Christian history. Section 2.1 will discuss the controver- 
sies concerning the celebration of Easter in the early Church, and section 2.2 
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will consider the elements of the computus in establishing the date of Easter. 
Section 2.3 will consider the Gregorian reform of the calendar and its rela- 
tionship to this computus. 


2.1 — The Quartodeciman Controversy 


The Church’s interests in regulating the calculation of time have existed 
from the earliest days of Christianity. These necessities came about mainly 
as a response to controversies which arose in the Christian communities of 
this time as to when Easter should be celebrated. At its essence, the dispute 
concerning the date of Easter arose in the early Church as a result of the 
inheritance of the lunar Hebrew calendar and how this calendar would be 
harmonized with the existing Roman solar calendar. The Church became the 
adjudicator of this issue and in the end would reach a compromise between 
the lunar and solar calendars for determining the Faster date. 


The term “quartodeciman” refers to the “fourteenth” day of the month 
of Nisan when the Passover was traditionally celebrated by the Jews. Euse- 
bius affirms that the Asian dioceses would celebrate the Pasch on 14 Nisan 
of the Hebrew lunar calendar, whereas other churches celebrated on the sub- 
sequent Sunday in commemoration of Sunday as the day of the Resurrec- 
tion.”* Indeed, Eusebius connects the feast of the Resurrection of Christ with 
the cycles of nature in a very close way, as he states: “What is left is spring, 
the radiant season that takes the lead as head of the year, like the head of the 
body, when the sun is just now traversing the first section [of the Zodiac], 
and the moon likewise, with its light full, is shifting its nightly course into 
bright day.” 


This practice among the Asian churches of celebrating Easter exactly on 
14 Nisan had its roots from the practice of St. Polycarp, bishop of Smyrna, 
and thus claimed a lineage from St. John the Apostle. On the other hand, the 
practice allegedly handed down by the Apostles Sts. Peter and Paul was the 
practice of celebrating Easter on the following Sunday. After various synods 
were convened in the 2™ century, one was held in Rome under Pope 
St. Victor in the year 193 A.D., insisting upon the tradition of celebrating 
Easter on the Sunday. However, this was seen as hasty by many of the early 
Church Fathers, including St. Irenaeus of Lyon.” 


22 EUSEBIUS OF CAESAREA, Ecclesiastical History, book V, chapter 23, at: http://www.newadvent. 
org/fathers/250105.htm. 

EUSEBIUS OF CAESAREA, De sollemnitate Paschali, chapter 2, at: https://archive.org/details/ 
EusebiusOnTheCelebrationOfEaster. 

24 EUSEBIUS OF CAESAREA, Ecclesiastical History, book V, chapter 24. 


THE COMPUTATION OF TIME: A CANONICAL OVERVIEW 219 


It took until the Council of Nicaea in 325 A.D. for the controversy to be 
resolved in favor of the Roman celebration of Easter. Eusebius, in the “Life of 
Constantine,” states that at this time Antioch still relied upon the Jewish calen- 
dar, Syria used the Sunday after the Jewish Passover, and Alexandria used the 
Sunday after the vernal equinox. Nicaea ruled that Easter must be celebrated by 
all throughout the world on the same Sunday; that this Sunday must follow the 
fourteenth day of the paschal moon; that that moon was to be accounted the 
paschal moon whose fourteenth day followed the spring equinox; that some 
provision should be made, probably by the Church of Alexandria as best skilled 
in astronomical calculations, for determining the date of Easter and communi- 
cating it to the rest of the world.” The Council of Nicaea, in effect, decreed: 

We also send you the good news of the settlement concerning the holy 
pasch, namely that in answer to your prayers this question also has been 
resolved. All the brethren in the East who have hitherto followed the Jewish 
practice will henceforth observe the custom of the Romans and of yourselves 
and of all of us who from ancient times have kept Easter together with you.”° 


Consequently, the Nicaean decree separated the computation of Easter from 
its Jewish computation but nevertheless remained rooted in the lunar calendar. 


Later, different churches adopted different methods of computation for 
Easter. The Church in Alexandria adopted the 19-year Metonic cycle. The 
original Roman computus used a 112-year table, but later an 84-year cycle 
was employed; a distinct 84-year cycle, though, was used in the British Isles. 
The most common usage for the date of Easter, which became canonical, 
was the computus of the Scythian Dionysius Exiguus, who equated the 248" 
year of the Diocletian calendar with the 532™ year after the birth of Christ, 
thus erroneously situating the birth of Christ as 25 December in the year 1 
B.C. The computus established by Dionysius was valid for 95 years.” 


However, differences in regard to the computation of the date of Easter 
did not end with the Council of Nicaea. The Synod of Whitby in 664 adopted 
the Dionysian computus, while in Ireland, the Synod of Mag Léne in 631 
adopted the Roman system. The Venerable Bede stated: 


For when he understood that the life and profession of the Scots in their 
aforesaid country, as well as of the Britons in Britain, was not truly in 


25 H., THURSTON, “Easter Controversy,” in Catholic Encyclopedia, New York, Robert Appleton 
Co., 1909, at: http://www.newadvent.org/cathen/05228a.htm. 

26 COUNCIL OF NICAEA, “Epistula nicaeni concilii ad Aegyptios,” in N. TANNER (ed.), The 
Decrees of the Ecumenical Councils, 2 vols., Washington, D.C., Georgetown University 
Press, 1990, vol. 1, 19. 

27 A. MOSSHAMMER, The Easter Computus and the Origins of the Christian Era, Oxford, 
Oxford University Press, 2008, 72ff (=MOSSHAMMER, Easter Computus). 
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accordance with the practice of the Church in many matters, especially that 
they did not celebrate the festival of Easter at the due time, but thought that 
the day of the Resurrection of our Lord ought, as has been said above, to be 
observed between the 14th and 20th of the moon, he wrote, jointly with his 
fellow bishops, a hortatory epistle, entreating and conjuring them to keep the 
unity of peace and Catholic observance with the Church of Christ spread 
throughout the world.” 


The computation established by the Venerable Bede spread throughout Eur- 


ope by way of Alcuin and Charlemagne, and was used up until the Gregorian 
reforms. 


2.2 — Principles of the Computus 


Currently, the scientific date of the vernal equinox is March 20, although 
the astronomical equinox can vary from between March 19 to March 21. Other 
factors, such as the precession of the equinoxes, cause the vernal equinox not 
to correspond exactly to the traditional interpretation of the vernal equinox as 
the sun’s entrance into the constellation Aries. Evidently, a notional concept 
of the vernal equinox had to be used for the purposes of simplifying the cal- 
culation of the Easter date, for as Ovidiu Vaduvescu states: “an astronomical 
view-point on the rigorous treating of the problem would be to define the 
Easter date as a function of the equinox, and not of 21 March.” 


The celebration of Easter, being the solemnity of the resurrection of Jesus 
Christ, is central to the Christian calendar, and the liturgical year hinges upon 
this central celebration, of which every Sunday—the Lord’s day—in a sense 
participates in the mystery of the Resurrection. Fundamentally, the annual 
liturgical calendar must account for the date of Easter and the concomitant 
changing of feasts on different dates within the civil year. The fact that the 
reckoning of Easter is movable within the liturgical year due to its basis in 
the lunar calendar creates a bifurcation between the Proper of Time (pro- 
prium de tempore) and Proper of the Saints (proprium sanctorum) in the 
Catholic Church’s liturgical texts, and thus arises a need for a set of rules for 
determining the ranking of the Church’s feasts—those which override the 
Sunday celebration and those which do not. These principles were tradition- 
ally found in the praenotanda of the Roman Missal and Roman Breviary 
until the liturgical reforms of Paul VI in 1969-1970, specifically in the 


28 BEDE THE VENERABLE, Ecclesiastical History of the English People, trans. A.M. SELLAR, 
London, George Bell and Sons, 1907, Book 2, Ch. 4. 

2 O. VADUVESCU, “An Astronomical Viewpoint on the Easter Date,” at: https://arxiv.org/ftp/ 
math/papers/0404/0404 109. pdf. 
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“De anno et eius partibus.” This text contained the principles of the Gregor- 
ian calendar, along with tables of epacts, Dominical letters, indictions, both 
older and newer tables for finding the date of Easter and other movable 
feasts, and the general Roman calendar. 


Liturgical calendars do differ in local churches (consider, for instance, the 
differences between the Roman calendar and that of the Ambrosian Rite, 
used in the archdiocese of Milan and some surrounding areas) as well as 
within the Roman Rite itself, as the ordinary and extraordinary forms of the 
Roman Rite each have their own distinct calendar and feasts, the latter 
reflecting the Roman Rite calendar as it existed in the 1962 editions of the 
Roman Rite liturgical books. Similarly, the calendar used by the Church of 
England in many ways reflects the calendar used at the cathedral of Salisbury 
(Sarum), and the Lutheran calendar reflects that used in pre-Reformation 
Germany or Scandinavia. 


The variation of the date of Easter due to its dependence upon the lunar 
cycles necessitates a relationship between the solar year and the lunar cycles 
which, in the end, impacts the entire liturgical year. Thus, in the pre-conciliar 
liturgical calendars, the number of Sundays after Pentecost (or Trinity Sunday) 
would vary from year to year, whereas in the Ordinary Form of the Roman 
Rite, in use since 1970, the number of Sundays per annum will similarly 
vary, albeit in a different ordering. 


In order then to compute accurately the date of Easter based upon the 
solar year and the lunar cycles, several mathematical mechanisms were put 
into place. The Metonic cycle approximates the difference between lunar and 
solar year, balancing 19 tropical years (equinox to equinox) against 235 syn- 
odic months (the moon returning to same position vis-a-vis the sun). Accord- 
ing to the approximation in use, there are 235 lunations computed in 19 trop- 
ical years.*” This 19 year cycle includes 12 common lunar years of 354 days 
plus 7 intercalary years of 384 days each, with the exception of the last year, 
which contains 383 days (the so-called saltus lunae or jump of the moon). 
If the Paschal moon falls on a Sunday, Easter is celebrated a week later, as 
the rubric in De anno et eius partibus states, so as to avoid celebrating on 
the same date as the Jewish Passover.! 


An alternate method of determining the year was the indiction, originally 
the period between Roman tax assessments.** It was used to determine any 


30 Ibid. 

“Ne cum Judaeis conveniamus, si forte dies xiv Lunae caderet in diem Dominicum.” De 
anno et eius partibus,” in Missale Romanum, New York, Benziger, 1963, Ivii (=DAEP). 
32 MossHAMMeR, Easter Computus, 20. 
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given year for those who were not familiar with the Dionysian system of anno 
Domini dates.* It is a cycle of 15 years, numbered from one to 15; when one 
cycle is completed, it returns again to one. The usage of this cycle, according 
to the De anno et eius partibus, is perpetual, as it begins from the year of 
correction 1582.*4 A simple computation for the indiction is to “divide the 
years of the Lord by 15. Since every whole multiple of 15 is a third indictional 
year, add the constant 3. Then divide by 15 and find the remainder.”*> 


The celebration of Easter according to the Julian calendar has a periodicity 
of 532 years; thus, every 532 years, Easter falls on the same date. Julian Easter 
can be computed by a simple mathematical method.%$ On the other hand, the 
Gregorian date of Easter, due to its more complex calculations of intercalary 
days, has a period of approximately 5,700,000 years or 70,499,183 lunations 
for the cyclical recurrence of Easter.’ To compute the Gregorian date of 
Easter, there exist several different methods, the most common being that 
established by the Anglican bishop Samuel Butcher in his Ecclesiastical Cal- 
endar and later developed by Belgian astronomer Jean Meeus.*® 


The concept of the cycle of epacts is essential to the computation of the 
Easter date in both the Julian and Gregorian calendars. By definition, “the 
epact is nothing other than the number of days by which the general solar 
year of 365 days exceeds the general lunar year of 354 days.” The cycle 
of [notional] lunations defined by the computus consists of months which 
alternate between 29 or 30 days. The epact can also be defined as the age of 
the moon in the lunar cycle on January 1. In the Julian Metonic cycle, every 
19 years, the epact number must be adjusted by adding 1, in order for the 
cycle of epacts to repeat. In the Gregorian calendar, because the Metonic 
cycle has been demonstrated to be inaccurate by a factor of approximately 
one hour, 28 minutes, and 15 seconds,“ an addition to the lunar cycle of one 
day must be added to the epact in certain centuries as the so-called “lunar 
equation,” in contradistinction to the “solar equation” made by omitting leap 
years from centuries not evenly divisible by 400. 


33 D. MAUSKOPF DELIYANNIS, “Year-Dates in the Early Middle Ages,” in C. HUMPHREY and 


W. ORMROD, Time in the Medieval World, York, York Medieval Press, 2001, 95. 

3% DAEP, lvi. 

35. MOSSHAMMER, Easter Computus, 99. 

36 J, MEEUS, Astronomical Algorithms, 2" ed. Richmond, VA, Willmann-Bell, Inc., 1999, 69 
(=MEEUS, Algorithms). 

3 D. MADORE, “The Calendar,” at: http://www.madore.org/~david/misc/calendar.html. 

38 MEEUS, Algorithms, 67-68. 

3 DAFP, lii. 

4 T, KENNEDY, “Epact,” in Catholic Encyclopedia, New York, Robert Appleton Co., 1909, 
at: http://www.newadvent.org/cathen/05480b.htm. 
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The Golden Number, another factor used in the traditional computus, 
“simply places the year in the 19-year lunar cycle discovered by the Baby- 
lonians and still used by the Jewish calendar. The cycle, which adds seven 
months every 19 years, is accurate to a day in 220 years.”*! As the De anno 
et eius partibus states: “To the number of the year about which you are 
inquiring, add just 1. For example: 1833 add 1; then divide the sum by 19; 
whatever is the remainder, that will be the golden number of that year; if 
there is no remainder, the golden number will be 19.”* 


Correspondence of epacts and golden numbers necessitated tables, since 
the cycle of epacts will vary from century to century due to the impact of the 
solar intercalary day (leap day) upon the lunar cycle and upon the adjust- 
ments that must be made for the lunar cycle to account for the inaccuracy of 
the Metonic cycle—in the end, a correction of eight days will be made in the 
course of 2,500 years. 


The Dominical Letter represents a way of harmonizing what day of the 
week a certain date will fall on in a given year. A year may have two 
dominical letters in the case of a leap year. For instance, the year 2016 will 
have dominical letters C (before February 29) and B (after February 29). The 
basis for this structure is the following: “a year with a Dominical Letter A 
means that January Ist was a Sunday, and each subsequent day lettered A 
will also be a Sunday. A year that starts on a Monday will not have a Sunday 
until we get to the letter G, the Dominical Letter for that year.” Once one 
has a combination of the Dominical Letter and the Epact for a given year, 
the paschal table, as seen in the front matter of the Tridentine liturgical books 
can provide the date of Easter for any given Gregorian year. Similarly, this 
computus is also used for the day of the moon which is read daily in the 
Martyrologium Romanum. 


2.3 — The Reform of Gregory XIII 


The Julian calendar’s inaccuracies began to accumulate over the course 
of time between the Julian reform and the 16" century. Thus, the vernal 
equinox drifted forward approximately 11 days, as the difference between 


4 K, Ross, “The Determination of Easter on both the Julian and the Gregorian Calendars,” in 


The Proceedings of the Friesian School, at: http://www.friesian.com/easter.htm (= Ross, 
“The Determination of Easter”). 

42 DAEP, lii. 

8 Ross, “The Determination of Easter.” BUTCHER’S formula for the Dominical Letter can be 
found in M.E. Davison, “The Frequency Distribution of the Dates of Easter,” in Irish 
Astronomical Journal, 14 (5/6), 1980, 158. 
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the Julian calendar (based upon a year of 365.25 days) and a better approxi- 
mation of 365.2425 days accumulates an error of approximately 10 minutes 
and 48 seconds per year. 


According to the Julian system, as described above, every fourth year in 
the calendar is a leap year. However, according to the Gregorian system, 
reckoning every year divisible by 100 as a common year unless divisible by 
400 (in which case, a leap year would occur) would allow for the approxi- 
mation of the year as 365.2425 days. As described above, this year will 
likewise accumulate errors as well, and other proposals have been given to 
attain a more accurate reckoning of the year as described above by Yury 
Grabovsky. Similarly, the astronomical vernal equinox “wobbles” over the 
course of a few days in order to obtain mathematical elegance in the com- 
putation of leap years. 


The proposal adopted by Pope Gregory XIII was mainly the work of the 
mathematician Aloysius Lilius, which took an earlier proposal from Pietro 
Pitati to remove the leap year of those century years not divisible by 400, 
but it also was explicated further by Christopher Clavius.“ Previous efforts 
at reform had been proposed by John of Sacrobosco as well as Johannes 
Müller, better known as Regiomontanus, who died en route to Rome in 1476 
after having been summoned by Pope Sixtus IV to propose a reform of the 
calendar. 


The reform also introduced a new computus for Easter, adjusting the 
Metonic cycle of epacts for the new Gregorian method of accounting for leap 
days. The canonical codification of the mathematical and scientific norms 
employed in the computus can be found in the De anno et eius partibus, 
promulgated by Pope Gregory XIII along with Inter gravissimas. Thus, the 
tables for the computation of Easter as found in the Tridentine liturgical 
books only have validity for at most a 400-year span, due to the fact that 
century years not divisible by 400 are common years. To this day, in the 
front matter of most liturgical books, tables are displayed for the computation 
of Easter and the other movable feasts in the calendar. 


The text of Inter gravissimas situates the reform of the calendar within 
the liturgical reforms enacted by the Council of Trent (cf. the Breviarium 
Romanum promulgated by the bull Quod a nobis in 1568, and the Missale 


44 A comprehensive detailing of the Gregorian reform, as well as the state of the calendar in 
general, can be found in G.V. COYNE, M.A. HOSKIN, and O. PEDERSEN (eds.), Gregorian 
Reform of the Calendar: Proceedings of the Vatican Conference to Commemorate its 
400th Anniversary 1582-1982, Vatican City, Pontificia Academia Scientiarum, Specola 
Vaticana, 1983. 
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Romanum promulgated by Quo Primum in 1570). Perhaps Pope Gregory was 
a bit hasty in asserting that the calendar reform proposal of Lilius, in revising 
the calendar and the cycle of epacts, “in no way will need any further 
change.”# Gregory states that the need for this change is based upon the 
rationale of Nicaea and Popes Sts. Pius I and Victor I, and he fixes the dates 
for the calendar adjustment to be from 4 October 1582 to 15 October 1582. 
He also invites judges, in questions concerning monthly or annual payments, 
to take these dates (or lack thereof) into account before instituting the new 
calculation of bissextile century years divisible by 400 rather than 100, as 
well as making the necessary adjustments to the Roman Martyrology, which 
would from then on mention the age of the moon. The bull then goes on to 
mention the revision of the Dominical letters which would need to be 
changed from the 28-year cycle then in force. 


It is said that the dates of 4 October and 15 October were chosen because 
of the least number of feast days.*° According to Inter gravissimas, permis- 
sion was granted to enact the reform in October 1583. Due to the divisions 
in Western Christianity as a result of the Protestant Reformation, however, 
the reform took until as late as 1752 for Protestant countries to adopt. Never- 
theless, Holland and Zeeland were the two Protestant lands to immediately 
accept the reform,“ and it would be much later for Orthodox countries and 
other non-Western lands (Greece in 1923, Russia in 1917, China in 1949—in 
the latter two, coincidental with their revolutions) to adopt these reforms. 


In reviewing the concept of computing the Easter date in the Church’s 
tradition, it is helpful to place much of the admittedly complex mathematical 
computations based upon the somewhat esoteric scientific data described 
above within the context of the Church’s tradition and praxis. In this way, 
then, the Catholic Encyclopedia asserts: 


What is perhaps most important to remember, both in the solution adopted 
in 525 and in that officially put forward at the time of the reform of the 
Calendar by Gregory XIII, is this, that the Church throughout held that the 
determination of Easter was primarily a matter of ecclesiastical discipline 
and not of astronomical science. As Professor De Morgan long ago clearly 
recognized, the moon according to which Easter is calculated is not the 
moon in the heavens, nor even the mean moon, i.e. a moon traveling with 
the average motion of the real moon, but simply the moon of the calendar. 


45 “Sic ... posse ostendit ut calendarium ipsum nulli umquam mutationi in posterum expositum 


esse videatur.” GREGORY XIII, bull Inter gravissimas, 24 February 1581, at: http://www. 
bluewaterarts.com/calendar/NewInterGravissimas.htm. 

46 TATTERSALL, “Time and Calendars,” 22. 
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This calendar moon is admittedly a fiction, though it departs very little from 
the actual astronomical facts; but in following the simple rule given for the 
dependence of Easter upon the moon of the calendar, uniformity is secured 
for all countries of the world. 


This is not to say, however, that because of a notional computation as 
employed in the Gregorian computus, there is no need for mathematical and 
scientific accuracy. Indeed, current ecumenical dialogues, such as the Aleppo 
statement (to be discussed in section 4) prefer to hold to an astronomical 
norm for computing the date of Easter rather than a mathematical, notional 
norm. In essence, then, the Easter computus offers an example of how the 
Church’s canons of time computation should be understood—scientifically, 
mathematically, and legally. 


3 — The Computation of Time in the 1917 Code of Canon Law 


This section considers the canons on time reckoning within the 1917 
Code. Section 3.1 shall consider and analyze these canons, both in general 
and each specifically. Section 3.2 will consider the concerns related to time 
computation under the former Code, and section 3.3 will discuss the Church’s 
understanding and opinion on calendar reform, which mainly took place dur- 
ing the time when this Code was in vigor. 


3.1 — Analysis of Canons 31-35 of CIC/17 


The canons in the 1917 Code of Canon Law concerning time and its 
computation were thoroughly explicated by Alphonse Van Hove, canon law 
professor at the Catholic University of Louvain, as well as in the previous- 
ly-mentioned doctoral theses of Dubé and Finnegan. These documents will 
offer some assistance in explicating the canons in the 1917 Code. 


In transitioning from discussing time according to its scientific and math- 
ematical implications to discussing time within the Church’s canonical trad- 
ition, it is helpful to begin an assessment of the reckoning of time by refer- 
ring to the standard by which time must be computed. Van Hove states: 
“Time, additionally, must be physically complete, not only morally, for in 
some matters this even affects validity, for example the duration of the novi- 
tiate and the age defined by the Code in order to marry. The time need not 


48 H. THURSTON, “Easter Controversy,” in Catholic Encyclopedia, New York, Robert Appleton 
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be mathematically complete, as time can be reckoned from a well-regulated 
clock.” 


Time must be accounted for according to the physical units that are gov- 
erned by the law. Consequently, it can be said that canon law requires a 
standard of physical certitude in the understanding of time as discrete units. 
Likewise, in transitioning from an historical discussion of the computation 
of time to a legal discussion, it should be noted also that with the advent of 
mean time in the 19" century as historically described above, the Roman 
congregations, specifically the Sacred Penitentiary and the Congregation of 
Sacred Rites, allowed great latitude in the usage of mean time or solar time 
in the computation of obligations according to the hours of the day, as later 
codified in 1917 CIC c. 33 §1.°° 


While Dubé asserts that “canons 31-35 are entirely new in the legislation 
of the Church inasmuch as general principles for the reckoning of time in 
Canon Law as a whole had never been previously set down by the legislative 
authority,”>! it is evident from the previous sections that the Church has 
always had a legislative interest in the reckoning of time from the earliest 
times, most especially for the calculation of Easter. As to the location of this 
treatment in CIC/17, the computation of time forms a bridge between object- 
ive and subjective rights; these canons are placed between the titles on cus- 
tom and rescripts. Dubé notes that, “according to Ojetti and Michiels, the 
probable reason is that the reckoning of time applies to both the ius obiectivum 
and the ius subiectivum, and is therefore wedged in between the two, that is, 
between Titles I and II on the one hand, which treat of the ius obiectivum, 
and the other Titles of the first book on the other hand which consider, above 
all, the ius subjectivum.”? 


Canon 31 of the 1917 Code states: “Time is to be reckoned according to 
the rules of the following canons, unless a different method is expressly pro- 
vided; the manner of computing time in the liturgical laws remains 
unchanged.”*? This canon stipulates that time is to be computed according to 


49 “Tempus insuper debet esse physice completum, non moraliter tantum, quod in nonnullis 


materiis etiam validitatem actus afficit, v.g., in duratione novitiatus, in aetate in Codice 
definita in ordine ad matrimonium. Non tamen mathematice tempus debet esse completum, 
quia tempus computari potest ex horologiis bene regulatis.” VAN Hove, “De temporis sup- 
putatione,” 248. 

50 VAN Hove, “De temporis supputatione,” 243-244. 

5! Dusk, General Principles, 105. 

5 Dusk, General Principles, 110. 

“Salvis legibus liturgicis, tempus, nisi aliud expresse caveatur, supputetur ad normam 
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the norms of the canons that follow. According to Van Hove, this is a general 
principle of the computation of time. However, three explicit caveats are 
mentioned, namely liturgical law, contracts, and when another method is pro- 
vided for either a iure or ab homine—the latter of which require proof.>> He 
goes on to argue that the norms of the Code have a suppletive power to litur- 
gical law, in that they are to be applied in the silence of liturgical law.*° 


Canon 32 §1: “The day is understood as 24 hours continuously reckoned 
from midnight to midnight, and a week is 7 days. §2: In law, the name of 
a month comes from the space of 30 [days], and a year from the space of 
365 days, unless the month and the year are said to be taken as they are in 
the calendar.”*? This canon very precisely defines the day, the week, the 
month, and the year. A day and a week are very accurately described in 
paragraph 1 as twenty-four (24) hours computed from midnight, and the 
week as seven (7) days. Van Hove argues that the seven days do not need to 
be counted as from Sunday to Sunday, as one would liturgically.* Dubé also 
asserts that “in the description of the day one finds three distinct elements: 
a) a duration of 24 hours; b) a continuous reckoning; c) a reckoning that 
extends from midnight to midnight.” However, in law, the month is counted 
as thirty (30) days and the year as three hundred sixty-five (365) days, unless 
they are taken as in the calendar. Thus, by the law itself, one can understand 
the year or month in either way conceded by paragraph 2.” 


Canon 33, §1: “In computing the hours of the day, the common usage of 
the locality has standing, but in the celebration of private Mass, in the private 
recitation of the canonical hours, in keeping the law of abstinence or fast in 
the reception of Holy Communion, it is also licit to use the other usages of the 
place, and one can use the local time, either true or mean, or other legal or 
regional extraordinary time.” Canon 33, in general, canonizes the common 


34 VAN Hove, “De temporis supputatione,” 245. 

5- Cf. Prus XI, bull Infinita Dei misericordia, 29 May 1924, in AAS, 16 (1924) 209-215, on 
visits to basilicas made on liturgical time, or cc. 1508 and 1520 of CIC/17 on prescription. 
“Normae Codicis ergo in re liturgica habent vim suppletivam: applicandae sunt in silentio 
iuris liturgici.” VAN Hove, “De temporis supputatione,” 279. 

§1: “Dies constat 24 horis continuo supputandis a media nocte, hebdomada 7 diebus. §2: 
In iure nomine mensis venit spatium 30, anni vero spatium 365 dierum, nisi mensis et annus 
dicantur sumendi prout sunt in calendario.” 

38 VAN Hove, “De temporis supputatione,” 249-250. 
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local usage of the place where time is reckoned, whatever that usage may be. 
Further, in describing how this common local usage is to be followed: “the 
various customs of various districts thus result in various methods available 
for the computation of the hours of the day, depending on whether the begin- 
ning of the day is calculated from midnight or from sunrise or from a legal 
hour. ”ć! This paragraph likewise allows for the usage of different systems of 
reckoning time in four distinct species of activity: the private celebration of 
Mass, private recitation of the Breviary, receiving Communion, and observa- 
tion of the laws of fast and abstinence. As will be described in a subsequent 
section, canonists and moral theologians prior to the Second Vatican Council 
offered a very precise analysis of the casuistical implications that this canon 
would have in practical usage. Thus, the different forms of reckoning time that 
this canon countenances would include true or mean time, legal, regional or 
extraordinary time.®? A more detailed discussion of this will follow below. 


Canon 33, §2: “As regards the time for fulfilling contractual obligations, 
the prescripts of civil law in effect in the territory are to be kept, in the 
absence of express agreement to the contrary.”© This, in effect, canonizes 
the civil law in force in the local territory, but not in an absolute sense, given 
the caveat expressed in c. 1529: “unless they are contrary to divine law or 
other canon law.” Civil law is thus ordinarily to be followed for the agree- 
ment on contracts. This canon necessitates a reference to c. 1529 of CIC/17, 
which grants to canon law the same effects which contracts enjoy in civil 
law. Citing Ojetti, Michiels and Cicognani, Dubé asserts that, “As a rule the 
civil laws give the contracting parties full liberty in determining not only the 
duration of time for these obligations, but also its reckoning. That is a uni- 
versally accepted legal principle based on the natural law itself.” This prin- 
ciple, however, requires contractants to comply with all of the necessities of 
civil law (statute law, etc.) in formalizing agreements. 


Canon 34, §1: “If the month and the year are designated by their proper 
name or by the equivalent, e.g. the month of February or the next coming 
year, they are to be taken as they are in the calendar.”® By this paragraph, 


6l J, ABBO and J. HANNAN, The Sacred Canons, St. Louis, Herder, 1952, 63 (=ABBO-HANNAN, 
Sacred Canons). 

62 BOUSCAREN-ELLIS-KortH, Canon Law, 46-52. 

“Quod attinet ad tempus urgendi contractuum obligationes, servetur, nisi aliter expressa 

pactione conventum fuerit, praescriptum iuris civilis in territorio vigentis.” 

“nisi iuri divino contraria sint aut aliud iure canonico caveatur.” CIC/17, c. 1529. 
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months and year are to be taken as they are in the calendar if they are desig- 
nated by their proper name or the equivalent. 


Canon 34, §2: “If the starting point is neither explicitly nor implicitly 
assigned; for example, suspension from celebrating Mass for a month, or for 
two years, three months of vacation in the year, etc., the time is to be counted 
from moment to moment; and if it is continuous, as in the first example, the 
months and years are to be taken as they are in the calendar; if it is inter- 
rupted, a week shall be taken as seven days, a month thirty, a year three 
hundred and sixty-five.”°’ Canon 34, §2 outlines several different cases that 
can occur when dealing with time as reckoned according to a starting and 
ending point. Bachofen argues that, “if the starting point or date from which 
anything is calculated is neither explicitly nor implicitly determined, the time 
must be reckoned from moment to moment.” If time is continuous, then 
the months and years are reckoned as they are in the calendar, but if they are 
intermittent, then the week is understood as containing seven days, a month 
30 days, and a year 365 days. 


The understanding of the dies terminus a quo and dies terminus ad quem 
is based clearly upon the legal axiom dies incoeptus pro complete habetur 
(“a day which has begun is counted as complete”) which, according to Van 
Hove, is found in the German civil code. Bachofen, however, asserts that: 
“Civil law, generally speaking, rejects fractions of a day. Canon law, 
enjoining computation ‘from moment to moment’, if nothing is said to the 
contrary, considers fractions.”’”° 


Canon 34, §3: “If the time consists of one or more months or years, one 
or more weeks, or more than one day, and the starting point is assigned either 
explicitly or implicitly: 1° The months and years are to be taken as they are 
in the calendar; 2 ° If the starting point coincides with the beginning of the 
day, for example, two months of vacation from the fifteenth of August, the 
first day is to be counted, and the time is up at the beginning of the last day 
of the same number; 3° If the starting point does not coincide with the 
beginning of the day, for example, the fourteenth year of age, the year of 


67 “Si terminus a quo nec explicite nec implicite assignetur, ex. gr., suspensio a Missae cele- 


bratione per mensem aut duos annos, tres in anno vacationum menses, etc., tempus suppu- 
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VAN Hove, “De temporis supputatione,” 277. 

7 BACHOFEN, Commentary, 122. 
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noviceship, eight days after the episcopal see becomes vacant, ten days for 
appeal, etc., the first day is not to be counted, and the time is up when the 
last day of the same number ends; 4° If the month has no day of the same 
number, for example, one month from the thirtieth of January, then the time 
is up at the beginning or end of the last day of the month, as the case may 
be; 5° If there is question of renewing at stated times acts of the same kind, 
for example, three years for the perpetual profession after the temporary, 
three years or any other period of time for making a new election, etc., the 
time is up when the same day from which it started comes round again, but 
the new act can be placed at any time during that entire day.””! 


This canon discusses the legal consequences of any period of time greater 
than one month with an implicit or explicit terminus a quo (starting point). 
It would be useful here to offer a summation and paraphrase of this canon, 
as the technical rules in this canon mainly speak for themselves. As such, the 
five sections of this paragraph specify that months and years are, in this 
reckoning, to be taken as they are in the calendar. If the starting point 
coincides with the beginning of the day, as in the example given of two 
months of vacation starting August 15", the first day is counted, and the 
terminus ad quem (ending point) is at the beginning of the last day of the 
same number. If the starting point does not coincide with the beginning of 
the day, such as in the case of year of age, for instance, the first day is not 
computed and the time finishes at the conclusion of the last day of the same 
number. If the month lacks the day of the same number, for example in the 
case of a month from January 30", the time finishes at the beginning or the 
end of the last day of the same number, as the case may be. Finally, if the 
time concerns renewing acts of the same nature, such as three years for 
another election, the time ends when the same day recurs, but a new act can 
be placed throughout that entire day. 


71 “Si tempus constet uno vel pluribus mensibus aut annis, una vel pluribus hebdomadibus aut 


tandem pluribus diebus, et terminus a quo explicite vel implicite assignetur: 1°. Menses et 
anni sumantur prout sunt in calendario; 2°. Si terminus a quo coincidat cum initio diei, ex. 
gr., duo vacationum menses a die 15 augusti, primus dies ad explendam numerationem 
computetur et tempus finiatur incipiente ultimo die eiusdem numeri; 3°. Si terminus a quo 
non coincidat cum initio diei, ex. gr., decimus quartus aetatis annus, annus novitiatus, octi- 
duum a vacatione sedis episcopalis, decendium ad appellandum, etc., primus dies ne com- 
putetur et tempus finiatur expleto ultimo die eiusdem numeri; 4°. Quod si mensis die eius- 
dem numeri careat, ex. gr., unus mensis a die 30 ianuarii, tunc pro diverso casu tempus 
finiatur incipiente vel expleto ultimo die mensis; 5°. Si agatur de actibus eiusdem generis 
statis temporibus renovandis, ex. gr., triennium ad professionem perpetuam post tempor- 
ariam, triennium aliudve temporis spatium ad electionem renovandam, etc., tempus finitur 
eodem recurrente die quo incepit, sed novus actus per integrum eundem diem poni potest.” 
Trans. in BOUSCAREN-ELLIS-KORTH, Canon Law, 55-56. 
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Canon 35: “Useful time means available time, time which is at the dis- 
posal of a person, for the exercise or prosecution of his right, on such terms 
that if the person is ignorant of his right or is unable to act, the time does not 
run; continuous time means time which does not suffer interruption.” 7? By 
“useful time” is understood, as the canon states, that time which a person 
has for the exercise or prosecution of his right, such that the time does not 
run when a person is ignorant of the right or unable to act. Thus Vermeersch 
and Creusen state: “Continuous time, then, suffers no interruption because 
of ignorance or impediment; useful time, on the contrary, does not run for 
one who is ignorant or impeded.””? On the other hand, continuous time refers 
to time that does not suffer any interruption.” 


3.2 — Casuistical Concerns under the 1917 Code 


Many of the exceptions listed under c. 33, $1 of the 1917 CIC were preceded 
by decisions of specific Roman congregations, such as the Sacred Penitentiary 
and the Congregation of Sacred Rites”. Within many canonical commentaries 
of the 1917 Code of Canon Law, several pages of tables and diagrams were 
devoted to the computation of true and apparent solar time from the local merid- 
ian and the equation of time. The following is a suggested way to reckon time. 


1. Always begin with standard time. 2. Mean time is local; that is, it varies 
for different places according to longitude; but it is constant throughout the 
year. It is obtained from standard time by adding or subtracting the regional 
difference. 3. True sun time is also local, and moreover varies with the 
season. It is obtained from standard time by adding or subtracting first the 
regional difference for the place, then the time equation for the date. 4. Day- 
light-saving time is obtained from standard time by adding one hour. 
Whether this addition is to be made to prewar standard time or to war time 
depends on the terms of the local law defining daylight-saving time. Extra- 
ordinary legal time cannot be modified by the regional difference nor by the 
time equation. If used at all, it must be used as it stands.’° 


“Tempus utile illud intelligitur quod pro exercitio aut prosecutione sui iuris ita alicui com- 
petit ut ignoranti aut agere non valenti non currat; continuum, quod nullam patitur inter- 
ruptionem.” 

“Continuum enim nullam patitur interruptionem propter ignorantiam vel impedimentum; 
utile, contra, non currit ignoranti vel impedito.” A. VERMEERSCH and J. CREUSEN, Epitome 
Iuris Canonici. Mechelen: Dessain, 1949, vol. 1, 149. 

The commentary of Bouscaren, Ellis, and Korth offers several citations of canons from the 
1917 CIC which involve useful time: cc. 155; 161; 647; 1172; 1465; §1; 1881; 1884, §2; 
1885, §1; 2153, §1; and 2146. BOUSCAREN-ELLIS-KORTH, Canon Law, 57-58. 

15 VAN Hove, “De temporis supputatione,” 244-245. 

76 BOUSCAREN-ELLIS-KORTH, Canon Law, 53. 
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Likewise, principles were considered as to how the rights conceded by 
c. 33, §1 would be exercised. Abbo and Hannan state: “The liberty of 
choosing, in the private compliance with the law, any of the various meth- 
ods of computing time permitted in this canon is wide enough to allow the 
shifting from one method to another, even within the same moment, pro- 
vided that the computation of time affects diverse acts. Thus a person may 
adopt one method in satisfying his obligation of reciting the Breviary; 
another for the obligation of fast and abstinence; and a third for the obli- 
gation of the Eucharistic fast. It suffices that the acts be formally 
diverse.””7 


The questions concerning the celebration of Mass, the Divine Office, and 
fasting have been rendered somewhat moot, although not entirely, by the 
legislation subsequent to CIC/17. The question of formally different actions 
in regard to c. 33, §1 was settled by the Code Commission in 1947;7* the 
1957 decree Sacram Communionem of Pope Pius XII, which mitigated the 
eucharistic fasting laws, gives this matter, which occupied canonists for cen- 
turies, only historical importance.” The 1953 Apostolic Constitution Chris- 
tus Dominus of Pius XII first permitted evening Masses, and the faculty was 
granted to bishops in Pastorale munus of Paul VI in 1963 to permit priests 
to celebrate Mass at any time of the day. Canon 931 of the CIC/83 permits 
Mass to be celebrated at any time of the day. This was recognized by the 
Coetus in discussing the first revisions of c. 33, §1. As c. 821 of CIC/17 
required that Mass be celebrated from between one hour before dawn until 
1:00 PM, this law required a scientific understanding of the reckoning of 
dawn. The Church’s current legislation, particularly in the area of the Easter 
Vigil, requires a scientific understanding of nightfall, as will be discussed 
below. 


Hypothetical questions could and did arise, though, which remain ques- 
tions even under the new Code. For example, if a priest were required in 
justice to fulfill a Mass intention on a given day, could midnight be reckoned 
by any of the means provided for by c. 33, $1? In the private recitation of 
the Divine Office, while it is recommended that the hours be said at the times 
appropriate to their recitation (veritas temporis), and Night Prayer may even 
be said after midnight, thus opening the door to the possibility that the office 
may take more than twenty-four hours to recite. Similarly, concerning the 
obligation of abstinence from meat in the United States on a Friday of Lent, 


77 ABBO-HANNAN, Sacred Canons, 64. 
78 AAS, 39 (1947), 373; English translation in CLD, vol. 3, 38-39. 
79 FINNEGAN, Selected Questions, 75. 
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the obligation could technically end before or after civil midnight in a given 
locale.®° 


Space travel and polar crossings were even considered in the context of the 
modern phenomena of Asia to Europe jet travel over the North Pole and across 
the International Date Line which introduces the new problem of a 7, 10, 30, 
36 or even a 40 hour day.®! Some conclusions reached by Finnegan are that in 
relation to the 30 to 40 hour day the same principles are applicable that are 
used when the day is extended by travel between time zones. The 7-10 hour 
day that occurs in jet air travel from Europe to Alaska, and then to the Orient, 
may be solved by the use of c. 20 [of CIC/17]. In accordance with the Consti- 
tution on the Sacred Liturgy, 89 a and c, the Divine Office should be recited 
in accord with the hour of the day where one finds oneself. The law of Friday 
abstinence would bind until midnight. On Sundays and holydays the obligation 
of hearing Mass would bind, but the possibility of fulfilling it would depend 
on local conditions. First, on a suppressed day all obligations are likewise 
suppressed; when a day is added it seems all favors are doubled (e.g., the 
celebration of Mass is permitted on the second day, but the burdens of that day 
do not have to be repeated, e.g., reading of the Divine Office).°? 


The double probability% is analyzed by Dubé, in the sense that two 
clocks, one fast and one slow, each showing a different time, could each 
theoretically be used to fulfill different obligations. For instance, could one 
eat meat at 12:02 AM on a Saturday but recite Compline for Friday given 
that another clock shows only 11:52 PM? Dubé concludes that many authors 
differ—for instance, while Lugo is strictly against this usage, Vermeersch 
admits this as a possibility. 


3.3 — The Church and Calendar Reforms 


Discussion of the common date of Easter should be situated within the 
historical context of the movement for a common calendar from the League 
of Nations and United Nations that took place in the early 20" century—i.e. 
while the 1917 Code was still in force. In 1954, the United States registered 


80 Many countries have liberalized the laws on Friday abstinence since Paul VI’s Paenitemini 
in 1966, although not all have followed suit, as seen in the recent example of the bishops 
of England and Wales. Cf. CATHOLIC BISHOPS’ CONFERENCE OF ENGLAND AND WALES, “Cath- 
olic Witness—Friday Penance,” at: http://www.rcdow.org.uk/fileupload/upload/fridaypen- 
ance5920113121.pdf. 

81 FINNEGAN, Selected Questions, 73. 

82 Tbid., 48. 

83 Dusk, General Principles, 153. 
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serious objections at the United Nations to any notion of reform of the cal- 
endar. While there was a general trend within the 20" century toward this 
revision, the Second Vatican Council deemed it opportune to pronounce on 
this matter, as stated earlier, and also concerning the ecumenical question of 
a common date of Easter. The next section will discuss this matter, along 
with the current state of the ecumenical question on the date of Easter. 


The hypothetical revision of CIC cc. 31-35, should a World Calendar be 
enacted, was considered by Finnegan in 1965.% While his proposal itself was 
purely speculative, intercalary days—which would fall outside the week—would 
require special legislation under the system of the CIC/17. Notably, the distinc- 
tion between time in iure and time in calendario found in c. 32, §2 of the 1917 
CIC would be blurred by this new calendar. Likewise, c. 34, §1 of the same 1917 
CIC would be unnecessary, as the World Calendar would remain stable from 
year to year. As previously mentioned, according to the appendix of Sacrosanc- 
tum concilium, the Church would consider herself aggrieved by any revision of 
the calendar modifying the classical structure of the seven-day week. 


Although many different opinions abound, the question of calendar reform is 
not a very pressing one at this time. Since the mid-1950’s, while there have been 
some individual suggestions for perpetual calendars or other reforms to the Gre- 
gorian calendar, there has been very little discussion at the United Nations or 
amongst any international actors concerning proposals to reform the calendar. 


4 — Reforming De supputatione temporis 


This section plans to consider the current canons in the 1983 Code on 
time computation as well as their transition to this state from those found in 
the 1917 Code. Section 4.1 will describe the process of revision of these 
canons, while 4.2 will analyze these canons themselves as they are found in 
the current Code. Section 4.3 will speak about the relationship between the 
liturgical and canonical computation of time as a springboard to discuss the 
current proposals concerning the reform of the Easter date in section 4.4. 


4.1 — From Canons 31-35 of CIC/17 to Canons 200-203 of CIC/83 


On 25 January 1959, Pope St. John XXIII proposed the convocation of 
the Second Vatican Council as well as the revision of the Code of Canon 


84 FINNEGAN, Selected Questions, 31-36. 
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Law. Subsequent to the Council, which took place from 11 October 1962 
until 8 December 1965, the revision of the canons on the computation of time 
took place in the context of the fifth and sixth sessions of the Coetus de 
normis generalibus, which took place from 29 September through 4 October 
1969 as well as from 25 January through 30 January 1971. The results of 
these meetings were published in Communicationes in 1987 and 1988, sub- 
sequent to the promulgation of the revised Code. 


The disceptatio (discussion) of Session 5 reviewed cc. 31-35 of the 1917 
Code of Canon Law. Concerning c. 31, it was asked whether mention should 
be made of the caveat for liturgical law. It was proposed that the canon be 
revised to: “Unless something else is otherwise stated, time is computed 
according to the norms which follow.” This wording was pleasing to all.®> 


In the discussions surrounding c. 32, a suggestion was made to drop the 
physical computation of time in terms of days, hours, months, and years to 
favor a moral computation to avoid scrupulosity, but it was stated that a 
moral computation cannot be a juridic norm. In the end, it was decided that 
“the physical computation of time is to be preserved for the validity of jur- 
idic acts.” 86 It was also proposed to remove the defined computation of the 
day from midnight to midnight, but this was retained “for reasons of juridic 
diligence” (ratione diligentiae iuridicae). Discussion continued as to whether 
the definition of the hours in the day or the days of the week should be 
retained in the text of the canon, as these are all commonly known. It was 
argued that these definitions appear in the Spanish civil code as well and 
should be retained as to avoid ambiguity. After a further discussion concern- 
ing the placement of certain words in the text such as in iure, the decision 
was made to keep the structure as being in two paragraphs, as seen in the 
draft c. 3. 


It was noted concerning c. 33: “As the law of the celebration of Mass has 
been changed, c. 821 [of the CIC/17] is to be eliminated or at least changed. 
Canon 867, $2, n. 4 is to be changed as well.”#7 The proposal was made by 
the two consultors to remove the enumeration of ways in which time could 
be alternately reckoned in private obligations. The text itself was amended 
to state: “However, in the fulfillment of private obligations, one may use 


85 “Nisi aliud expresse caveatur, tempus supputetur ad normam canonum qui sequuntur.” 
In Comm, 19 (1987), 193-194. 

“Computationem physicam temporis ad validitatem actuum iuridicorum servandam esse.” 
Ibid., 194. 

“Cum lex de celebratione missae mutata fuit, eliminandus est Canon 821, vel saltem mutan- 
dus. Mutandus est etiam Canon 867, § 2 n. 4.” Ibid., 195. 


86 


87 
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either legal or local time.” 88 This removes the enumeration of different times 
when other forms of time computation could be used as well as the enumer- 
ation of the ways of computing time. Discussion took place about dropping 
the favors conceded by c. 33, $1; opposition to dropping them centered 
around the canonical axiom favores non sunt restringendi (“favors are not 
to be restricted’’).*° 


According to one of the consultors, the second part of the paragraph was 
seen to be redundant; however, this consultor thought that the parts per- 
taining to the Divine Office should be retained, such that the Office would 
not be said beyond midnight.” It was also stated that the proposed formula 
of standum est communis loci usui (“the common local usage [of time] 
should stand”) is too strict, as there can be a great geographical difference 
between cities and their surrounding rural regions. Paragraph 2, however, 
was dropped as a result of the principle enumerated in c. 1529 on the can- 
onization of civil contract law.°! 


Regarding c. 34, one Consultor argued that the canon should be retained 
because within it is found the structure of all time computations. The major- 
ity of consultors suggested that paragraph | should be suppressed, as what 
is stated in c. 32 is sufficient, and all were in agreement that paragraph 2 
should be suppressed. A majority asserted that paragraph 3 should be sup- 
pressed. It was proposed, however, that the following paragraph be added to 
c. 32: “If time is continuous, the month and year are always to be taken as 
they are in the calendar.”” Finally, in regard to c. 35, all agreed that the 
canon should remain as it is. A draft schema was proposed and then dis- 
cussed. 


Canon 1. “Unless something expressly provides otherwise, time is to be 
computed according to the norm of the following canons.” Discussion took 
place proposing that there be added the words in iure after the word expresse. 
This suggestion was pleasing to all. 


Canon 2. §1. Continuous time is understood as that which undergoes no 
interruption; otherwise it is interrupted. §2. Useful time is understood as that 


88 “In obligationibus autem privatim implendis sequi quis potest tempus legale aut locale.” 


Ibid., 195. 
8 Tbid., 196. 
“Secundum Ill.mum Consultorem secunda pars paragraphi supervacanea est; attamen censet 
relinquendum esse quod de officio divino dicitur ita ut officium non dicatur ultra mediani 
noctem.” Ibid., 196. 
91 Tbid., 196. 
“Si tempus est continuum, mensis et annus semper sumendi sunt prout sunt in calendario.” 


93 “Nisi aliud expresse caveatur, tempus supputetur ad normam canonum qui sequuntur.” 
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which a person has to exercise or to pursue a right, so that it does not run 
for a person who is unaware or unable to act.””* In the discussion of this 
canon, it was remarked that useful time comes from the will of the legislator, 
whereas continuous time is reckoned in and of itself when it does not suffer 
any interruption. It was proposed to place §1 after §2, as useful time can be 
said to be of continuous or intermittent time. It pleased all but one that the 
canon remain as it is. 


Canon 3. “§1. In law, a day is understood as a period consisting of 24 
continuous hours and begins at midnight unless other provision is expressly 
made; a week is a period of 7 days; a month is a period of 30 days, and a 
year is a period of 365 days unless a month and a year are said to be taken 
as they are in the calendar. §2. If time is continuous, a month and a year must 
always be taken as they are in the calendar.” It was suggested that the 
words proprio nomine be added to the text of the canon, as they are found 
in the CIC/17.% It was furthermore suggested that the words a media nocte 
be added to the definition of the day. 


Canon 4. “§1. The initial day is not computed in the total unless its 
beginning coincides with the beginning of the day or the law expressly pro- 
vides otherwise. §2. Unless the contrary is established, the final day is com- 
puted in the total which, if the time consists of one or more months or years, 
or one or more weeks, is reached at the end of the last day of the same 
number.”®’ A formula was proposed to change the final clause to aut si 
mensis dies eiusdem numeris careat expleto ultimo die mensis (“or if the 
month lacks a day of the same number, at the end of the last day of the 
month”). This was intended to avoid any ambiguity about the last day of the 
same number in the month. Subsequently, it was debated whether aut aliud 
expresse caveatur should remain in the text, given that it already appeared 
in the proposed c. 1. 


9% “81. Tempus continuum intelligitur quod nullam patitur interruptionem; secus intermissum. 


§2. Tempus utile intelligitur quod ita ius suum exercenti aut persequenti competit ut ignor- 

anti aut agere non valenti non currat.” 

“$ 1. In iure, dies intelligitur spatium constans 24 horis continuo supputandis, et incipit a 

media nocte, nisi aliud expresse caveatur; hebdomada spatium 7 dierum; mensis spatium 

30, annus spatium 365 dierum, nisi mensis et annus dicantur sumendi prout sunt in calen- 

dario. § 2. Prout sunt in calendario semper sumendi sunt mensis et annus, si tempus est 

continuum.” 

% Canon 34, §1, CIC/17. 

9% “81, Dies a quo non computatur in termino, nisi huius initium coincidat cum initio diei aut 
nisi aliud expresse caveatur. §2. Nisi contrarium statuatur, dies ad quem computatur in 
termino, qui, si constet uno vel pluribus mensibus aut annis, una vel pluribus hebdomadibus, 
finitur expleto ultimo die eiusdem numeri.” 
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Finally, a text was approved by the Coetus in 1969, which is largely that 
found today in the 1983 Code, cc. 200-203. The subsequent session, taking 
place from 25-30 January 1971, was presided over by Willy Onclin. This 
meeting served to approve the work of the previous session, and very little 
discussion took place on these canons other than approving the text. Canons 
1, 2, and 4 were accepted as they stood; regarding c. 3, it was proposed to 
eliminate §2, for when time is continuous, it must be taken as it is in the 
calendar. However, in the end, it pleased all that the paragraph be retained.°# 


In the 1977 Schema De normis generalibus, these canons appeared as 
cc. 176-179 and were identical to the proposal approved in 1971. These 
norms in Title IX (De temporis supputatione) preserve, but edit to a shorter 
form, the prescripts on this material which are found in the prior Code.” 
Similarly, in the 1980 Schema, they appeared as cc. 197-200; in the 1982 
Schema novissimum, they appeared as cc. 200-203 and underwent no change. 
No mention whatsoever was made of these canons in the Relatio of 1981.100 


The reasons for revision are not entirely enlightening and do not offer the 
most convincing explanations for the overhaul of these canons. Likewise, as 
can be shown from the fact that these canons did not undergo any change 
from the 1971 text through the current 1983 Code would imply that any 
further changes to these canons were not a very high priority for the Coetus. 


4.2 — Analysis of Canons 200-203 of CIC/83 (CCEO cc. 1543-1546) 


This section discusses the legislation on the computation of time currently 
in effect in the Latin Church. It is virtually identical to that offered in the 
1990 Code of Canons of the Eastern Churches. 


Canon 200 “Unless the law provides otherwise, time is to be reckoned 
in accordance with the following canons.” !°! By the words of this canon, 
exceptions must be proven expressly in legislation if an alternate system of 
reckoning time is granted, as has been explicated in the commentaries on 
c. 31 of CIC/17. Commentators on the current legislation refer to the excep- 
tions of liturgical and contractual law, which would be governed by c. 2 and 


% Comm, 20 (1988), 95-96. 

9 “Servantur, sed ad breviorem formam rediguntur praescripta quae hac de materia in priore 
Codice habentur.” 

E. PETERS, Tabulae congruentiae inter Codicem iuris canonici et versiones anteriores 
canonum, Chicago and Montréal, Midwest Theological Forum and Wilson & Lafleur, 2000, 
22-23. 

“Nisi aliud expresse iure caveatur, tempus supputetur ad normam canonum qui sequuntur.” 
Unless otherwise noted, translations of the 1983 CIC are taken from Exegetical Comm. 


100 
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c. 1290, respectively, but also by the legislation found in the Code concern- 
ing sacred times, which would be governed by liturgical law. As previously 
described, contractual law had a specific exception given in c. 33, §2 of 
CIC/17, which was removed in the first drafting of these new norms by the 
Coetus in 1969.' Provost enumerates some ways in which law may provide 
for different means of computing time: “Particular law of a diocese, the 
proper law of an institute of consecrated life, or a society of apostolic life, 
the statues of a public or private juridic person or a college or group, the 
decree of a diocesan bishop or custom may, and occasionally do, provide for 
the computation of certain periods of time in ways different from those set 
forth in the general norms of this title.” ! One must also mention, in con- 
sidering this canon, that there exist time limits in the present Code such as 
prescription (cc. 197 and 1268) as well as those in procedural law (cc. 1465- 
1466). 


Canon 201. “§1. Continuous time means unbroken time. §2. Canonical 
[useful] time is time which a person can so use to exercise or to pursue a 
right that it does not run when one is unaware, or when one is unable to 
act.”!°4 This canon is essentially identical to that established by c. 35 of 
CIC/17, the only difference being a formal division of the subject matter into 
two paragraphs. Continuous time means unbroken time. This time, as well 
as all canonical time, being based upon a physical reckoning, is counted by 
quotas.!°> It is helpful here to refer to Van Hove’s criteria of continuous time, 
cited by Mifiambres: a) when it is designated by proper name (e.g., if it is 
determined that an obligation must be performed in the month of February); 
b) when the beginning of the period indicated is either implicitly or explicitly 
designated (e.g., when stating in six months as of February); c) when jurid- 
ical prescription establishes time as continuous (e.g., if the legislator pre- 
scribes that an act must be performed within six months); or d) in the case 
of a matter which, by its very nature cannot suffer interruption (e.g., one 
month suspension of office). 


Useful (canonical) time is that time which a person can use to exercise or 
to pursue a right, such that it does not run when one is unaware, or when one 
is unable to act. The question arises as to what is a significant interruption 


102 Comm, 19 (1987), 196. 

103 KENNEDY, “Title XI,” 234. 

104 “81. Tempus continuum intellegitur quod nullam patitur interruptionem. §2. Tempus utile 
intellegitur quod ita ius suum exercenti aut per sequenti competit, ut ignoranti aut egere non 
valenti non currat.” 

105 MIÑAMBRES, “The Reckoning of Time,” 1106. 

106 Thid., 1102. 
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to a day that would interrupt useful time? According to Kennedy, this deci- 
sion would be up to a canonical judge.!®7 In procedural law, the related 
concept of the fatalia legis cannot be validly shortened unless the parties in 
a process request it.'°* Generally, time is presumed as being continuous 
unless an express exception is given to the rule. Other legislation may pro- 
vide for exceptions. This is affirmed by most commentators—Vermeersch 
and Creusen, Kennedy, Conte a Coronata, etc.! 


Canon 202. “§1. In law, a day is understood to be a space of twenty-four 
hours, to be reckoned continuously and, unless expressly provided otherwise, 
it begins at midnight; a week is a space of seven days; a month is a space 
of thirty days, and a year a space of three hundred and sixty-five days, unless 
it is stated that the month and the year are to be taken as in the calendar. $2. 
If time is continuous, the month and the year are always to be taken as in the 
calendar.” !10 The definitions here of the day, the week, the month and the 
year are, of course, rooted in the common understanding of the Gregorian 
calendar of which, historically, the Church has been the custodian. Given this 
long history, it would appear that c. 202, §1 should be understood with some 
degree of mathematical and/or astronomical certitude. 


This canon also accounts for the variation of month lengths in the calen- 
dar. The hour must also be properly understood as the span of time lasting 
sixty minutes. This is the limit to which canon law seems to descend in terms 
of legislation, as the canonical one-hour fast prior to the reception of Holy 
Communion marks the one time the hour is noted in the 1983 CIC inc. 919, 
§1.!!! The day as 24 hours ranging from midnight to midnight can be shown 
from Innocent III in the Decretals!!? and even earlier from sources of Roman 
law.'!3 To compute the year or month or week as useful time will often 
necessitate the year, week, or month lasting longer than designated in the 
calendar.'!* In recent legislation, though, a day can be used in the liturgical 


107 KENNEDY, “Title XI,” 236. 

108 CIC/83 c. 1465, §1. 

19 DuBé, General Principles, 103. The contrary view is affirmed by Pinto. Cf. KENNEDY, 
“Title XI,” 235. 

“$1. In iure, dies intellegitur spatium constans 24 horis continuo supputandis, et incipit a 
media nocte, nisi aliud expresse caveatur; hebdomada spatium 7 dierum; mensis spatium 


e 
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30 et annus spatium 365 dierum, nisi mensis et annus dicantur sumendi prout sunt in calen- 
dario. §2. Prout sunt sunt in calendario semper sumendi sunt mensis et annus, si tempus est 
continuum.” 

11 KENNEDY, “Title XI,” 236. 

112 X1.29.24. 

13 DuBé, General Principles, 58. 

114 KENNEDY, “Title XI,” 237. 
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sense to fulfill a juridic act. For instance, the Missa pro populo celebrated 
on Sunday can be fulfilled in the vigil Mass the evening before.!> 


Canon 203. “§1. The first day is not to be counted in the total, unless 
its beginning coincides with the beginning of the day, or unless the law 
expressly provides otherwise. §2. Unless the contrary is prescribed, the 
final day is to be reckoned within the total; if the total time is one or more 
months, one or more years, one or more weeks, it finishes on completion 
of the last day bearing the same number or, if the month does not have the 
same number, on the completion of the last day of that month.” !!6 This 
canon provides norms on the beginning and end of periods of time. It is 
greatly simplified from the parallel text of c. 34 in CIC/17. The first day 
is not counted, unless it begins at the beginning of the day, or unless the 
law provides otherwise. The beginning of the day can be computed as the 
beginning of the liturgical day (i.e. at First Vespers of the preceding day) 
or at midnight of the day itself. The final day is always counted. This 
second paragraph of c. 203 synthesizes, simplifies, and unifies what the 
CIC/1917 established in numbers 2-5 of c. 34, $3 concerning the terminus 
a quo and terminus ad quem. An example is the vacatio legis, as described 
in c. 8, in which the first day—the day of promulgation—is not reckoned, 
and it ends at midnight on the day the law is to come into effect. The 
question arose, likewise, concerning a vacatio legis established to end on 
a liturgical day (i.e. Sacrae disciplinae leges on First Sunday of Advent, 
1983). The question then arose: was this date to be computed liturgically 
or juridically? 

A rationale is given by Jesús Miñambres in the Exegetical Commentary 
concerning the revision of these canons and the desire to harmonize them 
with the existing civil regulations. 

In the whole issue on the reckoning of time, it is important to bear in mind 
that the legislator wanted to take into account the provisions on time con- 
tained in the civil codes. In this way an attempt was made to avoid creating 
the complications for the faithful that could arise from a divergence in cri- 
teria between the civil society in which they live and ecclesial society. In 
any event, the problem was not solved a radice through remission to civil 
law (cf. c. 22), which would have been the appropriate technical solution. 


115 CIC/83 c. 1248, §1 

116 “$1. Dies a quo non computatur in termino, nisi huius initium coincidat cum initio diei aut 
aliud expresse in iure caveatur. §2. Nisi contrarium statuatur, dies ad quem computatur in 
termino, qui, si tempus constet uno vel pluribus mensibus aut annis, una vel pluribus heb- 
domadis, finitur expleto ultimo die eiusdem numeri aut, si mensis die eiusdem numeri careat, 
expleto ultimo die mensis.” 
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Instead, the desire was to provide specific canonical regulations to be fol- 
lowed in the Church’s juridical system.” !!7 
In this author’s opinion, it is questionable whether it is ultimately possible 
to remit the question of time reckoning entirely to civil law, given that there 
exist acquired rights to use other forms of computing time which are based 
upon physical and mathematical laws in use for the fulfillment of private 
obligations. Similarly, would it be possible to entirely remit the question to 
civil law when the scientific and mathematical computation of time has had 
such a great auctoritas in the Church—and the Church herself has acted as 
time-keeper as well as editor and guardian of the calendar for centuries? 


4.3 — Liturgical vs. Canonical Computation 


The Code of Canon Law, in Book IV, Part III, Title II, discusses Sacred 
Times—namely feast days (cc. 1246-1248) and days of penance (cc. 1249- 
1253). Even the previous Code (in c. 31) countenanced the distinction 
between canonical and liturgical time. Authors such as Aimé-Georges Mar- 
timort have discussed in detail the concept of liturgical time, but an in-depth 
discussion of the theological concept would be outside of the scope of this 
work. It should suffice, however, to note that liturgical time and canonical 
time are closely related, perhaps indeed symbiotically so—as it was to but- 
tress the annual liturgical celebration of Easter that the reforms of the calen- 
dar were deemed necessary. This need spurred on the progress of the math- 
ematical and astronomical sciences, which in turn influenced the Church’s 
canonical legislation on the calendar itself. Thus, in summation, the compu- 
tation of date of Easter serves as a link between the mathematical and canon- 
ical principles of the day, week and month, and the liturgical understanding 
of Easter.!!8 


The issue may be stated thusly: if Easter is the central celebration of the 
Christian religion, and the celebration of Easter is central to the liturgical 
calendar of all Christian churches, then it behooves the calendar to be accur- 
ate for the proper celebration of this feast, in accordance with the common 
tradition of the East and West. The date of Easter has an impact upon the 
liturgical calendar for a given year, and likewise certain feasts will not be 
celebrated on any given year because they would be trumped by the Sunday, 


117 MINAMBRES, “The Reckoning of Time,” 1097. 

118 A further historical discussion on this concept of the canonical vs. the liturgical day can be 
found in a recent article by R. BONA, “The Canonical Day and Liturgical Day: Possible 
Conflicts in their Interpretation and Application,” in The Jurist, 74 (2014), 353-398 (=BONA, 
“The Canonical Day”). 
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according to the /nstitutio generalis Missalis romani or the Rubricae gener- 
ales Missalis et Breviarii romani. 


The rationale provided in Communicationes for the deletion of c. 33, §1 
was that “hardly any place is given for its application.”!!? Perhaps this 
should be reconsidered. Certain liturgical questions need to be considered in 
light of the Church’s current legislation on the computation of time. For 
instance, the Sunday vigil Mass, originally permitted on an experimental 
basis to the bishops of Italy, Switzerland, Argentina and Israel in 1964!° and 
now universally permitted by c. 1248, §1. While certain canonists such as 
John Huels, citing Pius XII in Christus Dominus, affirm that a Mass must 
celebrated after 4:00 p.m. to fulfill the Sunday obligation, 2?! other commen- 
tators, such as José Antonio Abad in the Exegetical Commentary, argue it 
may be fulfilled even as early as noon on the preceding day.!?? The celebra- 
tion of the Easter Vigil and the definition of “nox” as “night” require a 
similarly accurate scientific understanding, as the circular letter Paschalis 
sollemnitatis strongly prohibits (nefas) the celebration of the Paschal Vigil 
prior to nightfall (at the time of normally anticipated Sunday Masses).!”3 


Questions, nevertheless, can arise as to whether the time computed is 
simply astronomical sunset or whether civil, nautical and astronomical twi- 
light needs to be used, i.e. when the sun is 6, 12 or 18 degrees, respectively, 
below the horizon. A parallel could be drawn from the fact that, in previous 
legislation, Mass could not be celebrated more than one hour before dawn. 
In legislation concerning the starting-time of Mass, dawn could be taken in 
a moral sense in the polar regions.!# This same favor could similarly be 
implied in the celebration of the Easter Vigil, bearing in mind that under 
current legislation in c. 931, Mass may be celebrated at any day and at any 
hour, except those excluded by the liturgical norms. 


An interesting case has arisen in regard to the celebration of the Divine 
Office since the promulgation of Summorum Pontificum by Pope Benedict 
XVI, conceding the use of the liturgical books in effect in the year 1962 as 


19 “Vix applicationi dat locum.” Comm, 19 (1987), 93. 

12 R, Bona, “The Canonical Day,” 378-379. 
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the Extraordinary Form of the Roman Rite. In the Rubricae generales Brevi- 
arii romani, the hour of Matins may be anticipated for a just cause from 
2:00 p.m. (or earlier by indult) on the previous day.! Could a cleric, using 
the right of Summorum Pontificum, art. 9, § 3, licitly use a different manner 
of computing time from local civil time, for instance, in order to anticipate 
Matins? It would seem that this matter would have been regulated in the 
previous CIC by c. 33, $1. Since the current Code of Canon Law is silent on 
the matter, the /acuna legis could be resolved, according to c. 19, by recourse 
to the canonical tradition permitting the usage of alternate means of reckon- 
ing time in private obligations. 

Indeed, although liturgists and the Code would expect that the hours of the 
Divine Office be celebrated at a congruent time,'”° the reality is that many 
secular clergy are not able to do so owing to the demands of the ministry. 
Traditionally, the onus of the Divine Office required its celebration within a 
span of twenty-four hours reckoned from midnight to midnight. In speaking of 
the conciliar revision of the Divine Office, Finnegan states: “Great as these 
changes are, they do not affect the fact that the Breviary is an onus diei, and 
must be recited daily by those in Major Orders in keeping with c. 185. The 
time available to satisfy this obligation remains the same, midnight to mid- 
night, and the time computation privileges of c. 33, §1 are still effective.” 17 


One could go on to argue that the laws of fasting and abstinence could 
still be affected by time computation and to question whether Catholics are 
still entitled to use the latitude offered by the aforementioned canon in such 
matters. Dubé offers very explicit tables for the calculation of mean and true 
solar time for different localities in his Appendix A; as he states, to compute 
the “earliest and latest midnight” for fulfilling, for instance, the Friday peni- 
tential obligation (which still exists under cc. 1249-1253). Ultimately, keep- 
ing the laws of time reckoning more explicit would have been more helpful. 
However, the matters that c. 33, $1 of the 1917 Code formerly regulated still 
do exist, and even in such circumstances, it is helpful to refer to the previous 
canonical tradition to adjudicate such matters. 


4.4 — Towards a Common Date of Easter? 


Section 3.3 of this study dealt with the question, arising in the mid- 
20" century within the United Nations and at the Second Vatican Council, 


1235 Rubricae generales Breviarii romani, no. 144. 
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concerning reforms of the calendar and reforms of the date of Easter. In an 
appendix issued to Sacrosanctum concilium, the Council Fathers asserted the 
following: “1. The Sacred Council would not object if the feast of Easter 
were assigned to a particular Sunday of the Gregorian Calendar, provided 
that those whom it may concern, especially the brethren who are not in 
communion with the Apostolic See, give their assent.” Similarly, Oriental- 
ium Ecclesiarum stated: “Until such time as all Christians are agreed on a 
fixed day for the celebration of Easter, with a view meantime to promoting 
unity among the Christians of the same area or nation, it is left to the patri- 
archs or supreme authorities of a place to come to an agreement by the 
unanimous consent and combined counsel of those affected to celebrate the 
feast of Easter on the same Sunday” (OE 20). 


In the years that followed, there was discussion of this question within the 
World Council of Churches (WCC), specifically during their meetings in 
1965, 1967 and 1970. The Orthodox churches discussed this proposal spe- 
cifically during a meeting of the WCC in Chambésy in 1977 and 1982. The 
conclusions reached were that a more precise calculation of Nicaea would 
be helpful, and the discussion noted that a common date in Egypt and Jordan 
was reached among Orthodox and Catholic Christians, both of whom would 
be using the Julian calendar.!# The symbolism of vernal equinox, full moon, 
and the days of the week (in particular, Friday—Sunday) should also be 
kept.!29 


A conspectus of the usages of the Easter reckoning amongst the Orthodox 
churches presents a diverse picture. One Orthodox Church, the Finnish, uses 
the Gregorian date, while others use the Old Calendar (unrevised Julian cal- 
endar), such as the Russians and the Church of Jerusalem, while others have 
adopted the revised Julian Calendar and are referred to as New Calendarists, 
such as Antioch and Bulgaria.'*° Clearly, no uniformity exists among Ortho- 
dox practice as to the date of Easter, given the autonomous nature of the 
many national Orthodox churches. 


A number of solutions can solve this problem, which remains a divisive 
one amongst Christian. One would be a fixed date or a common mobile date 
related to the vernal equinox, in which the Orthodox would need to accept a 
new calculation of the date based upon astronomical data rather than the 
classical Metonic cycle. This could imply a common acceptance of the 
revised Julian calendar of 1923. Another proposal would be a fixed Sunday, 
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as suggested by the appendix to Sacrosanctum concilium, being the second 
Sunday of April. Rome, significantly more so than the Orthodox Churches, 
is more willing to concede on the rule of Nicaea in favor of a fixed date. The 
Catholic Church is willing to accept the new calculations proposed by Ortho- 
dox astronomers, but if this proposal falls through, Rome will continue the 
push for a fixed date of the Sunday after the second Saturday of April. 1 


Besides abandoning the traditional Nicaean computus, a fixed date would 
also lose the connection with the cycle of nature as well as the connection 
with the Jewish Passover.'*? Recently, Archbishop Jozef-Marianus Punt of 
Haarlem-Amsterdam has expressed a desire, along with the Assembly of 
Catholic Ordinaries of the Holy Land, to return to the Julian computation in 
order to facilitate ecumenical cooperation. !* Bert Groen, of the University 
of Graz, proposes to solve the problem as soon as possible—a suggestion 
which was recently re-echoed by Coptic Pope Tawadros II in May 2014 in 
his meeting with Pope Francis. The Holy Father himself subsequently 
affirmed this desire in a June 2015 address to a priests’ retreat. 


The 1997 Aleppo Conference decided to maintain the Nicaean norms that 
Easter should fall on the Sunday following the first full moon after the vernal 
equinox and to calculate the astronomical data (the vernal equinox and the 
full moon) by the most accurate possible scientific means, using as the basis 
for reckoning the meridian of Jerusalem, the place of Christ’s death and 
resurrection. This, clearly, requires an astronomical understanding of time 
and, according to the statement of the World Council of Churches, would 
involve “calculation of the astronomical data by the most accurate possible 
scientific means (as distinct, for example, from reliance on conventional 
cyclical tables or personal observation) [...] The consultation believes that it 
is being completely faithful to the spirit of the Council of Nicaea itself, 
which also was willing to make use of the best available scientific know- 
ledge.” 134 The proposal also was to enact this proposal by 2001, when the 
Julian and Gregorian calendars would coincide on their celebration of Easter/ 
Pascha. The USCCB offered a statement in response: “In short, we consider 
that the implementation of the recommendations of the Aleppo Statement 
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would allow our churches to adhere more exactly to the mode of calculation 
mandated by the First Council of Nicaea.”'*> However, no solution was 
reached. The 2008-2009 Conference in L’viv reaffirmed the declarations of 
Aleppo and continued to see a movement away from any fixed-date proposal 
to solve the question concerning the date of Easter. 


Conclusion 


It has been the aim of this study to formulate a reasonably thorough, 
scientifically and mathematically accurate understanding of the computation 
of time for the purposes of better understanding and placing cc. 200-203 of 
the 1983 CIC within a historical framework. It is evident that the canons 
relating to the computation of time have undergone significant change since 
the Second Vatican Council, some of which had already been altered by 
broadened permissions even prior to the Council (i.e. fasting laws, celebra- 
tion of Mass, etc.). Yet, the matters which were formerly regulated by these 
canons, particularly c. 33, §1, still exist and require legal interpretation for 
the framing of rights. 


The usage of astronomical and mathematical means of computing physical 
time have an immemorial history in the life of the Church—one might term 
it auctoritas'**’—and are, as this study has intended to demonstrate, necessary 
for two of the most basic elements in the Church to function—the calendar 
and the reckoning of the celebration of Easter according to the Nicaean rules. 
A canonical theory of computation of time which does justice to the Church’s 
tradition and to scientific realities must then take into account these elements, 
which have a far broader reach in the Church’s life than the few succinct 
canons of the 1983 Code. The modifications drafted by the Coetus between 
1969 and 1971 and enacted into law by the 1983 Code of Canon Law, in 
general, amount to a simplification of cc. 31-35 of the 1917 Code. (It should, 
however, be noted that the Church’s legislation on useful and continuous 
time has not changed.) The hermeneutical key found in Universae Ecclesiae 
6, in regard to the forma extraordinaria of the Roman Rite, could very aptly 
be applied to these other forms of computing time in c. 33, $1 of the 1917 
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CIC—propter venerabilem et antiquum usum (“because of its venerable and 
ancient usage”). 


Consequently, the lacunae in the 1983 Code, which do not mention other 
forms of computation of time such as solar time, should then be interpreted 
according to the norms of c. 19, in cases where such computation might need 
to be employed, as described above. In the end, any discussion of time and 
law, particularly for an ecclesiastical judge, will always need to balance these 
two different standards of certitude: the physical certitude that comes with 
accurate time-reckoning and the moral certitude that a canonical judge must 
attain. 137 


Overall, then, the canonical norms given in cc. 200-203 of the 1983 Code 
offer a very broad framework for any legislation concerning time that may 
take place in the future. It would not be difficult, then, to harmonize a sci- 
entific adjustment of the Gregorian calendar with the Church’s existing legis- 
lation on this matter. Nevertheless, any proposals made in the future which 
would aim toward legislating a perpetual calendar would have to take into 
account the Catholic Church’s objection to intercalary days outside the clas- 
sical seven-day week—which are concerns shared by other Christians, the 
Jewish faith, and Islam. 


This study has also attempted to demonstrate the relationship of the com- 
putus of Easter to the nature of the calendar and the relationship of both the 
date of Easter and the calendar to the Church’s legal system—a system 
necessitating a properly understood concept of time. Since time, within the 
Church’s legal structure, is based fundamentally upon a physical reckoning, 
concern for mathematical and scientific accuracy should underpin any under- 
standing of the day, week, month, and year in the Church’s laws. As a con- 
sequence, any discussions of reform should respect the well-founded con- 
cerns of Sacrosanctum concilium and previous pronouncements of the 
Church concerning calendar reform. 


Overall, the reckoning of time in the Church has been a truly scientific 
endeavor in the Thomistic sense, not only looking in the direction of empir- 
ical science, but also encompassing faith and reason. It has been a project 
which has taken into account not only the data of revelation concerning the 
Christian mystery of Easter, but also the progress of empirical scientific 
understanding and the mathematical sciences. Given the long history of sci- 
entists working in tandem with Church hierarchy, there would be no reason 
why scientists and theologians—particularly those working in ecumenical 
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dialogues—could not collaborate to seek the most appropriate solutions to 
the common Christian dilemma of the date of Easter. 


The date of Easter forms a succinct case study in evaluating the auctoritas 
of different canonical methods of time computation, as the computus itself 
encompasses all aspects of the laws about the computation of time in the 
Church’s life—titurgical, canonical, mathematical and astronomical. One can 
conclude that a yearly fixed date of Easter would not be faithful to the trad- 
itions of Nicaea and of the Jewish roots based upon the Hebrew Passover 
and would be even more of a stumbling block for ecumenical relations, 
specifically with the Orthodox. It appears, then, that the solution to the prob- 
lem of a common date of Easter is not as simple as it might appear, as ecu- 
menical overtures toward some of the Orthodox Churches would indeed 
come at the expense of unity with certain other of the Orthodox Churches. 


This revision of timekeeping is an ongoing concern and will necessitate 
the mutual cooperation of the Church, the international community, and other 
stakeholders, all of whom employ the Western Christian calendar almost 
worldwide. The need exists for continuing dialogue with the scientific com- 
munity for the accurate computation of time that will impact any future 
revision of the Gregorian (and potentially Julian) calendar(s). 


Any future revision of the calendar could easily take into account the two 
forms of the Roman Rite—ordinary and extraordinary—by making a revision 
of the De anno et eius partibus to account for whatever new mathematical 
method is determined for harmonizing the civil and solar years, alongside 
the impact this would have upon the luni-solar computation of the date of 
Easter. 


The Roman Catholic Church, because of its historical role in guarding and 
reforming the calendar now used worldwide, could very well be said to be 
its de facto and de iure guardian. From the arguments presented above, it 
behooves her to have an accurate calendar and method of timekeeping. Could 
the international community, recognizing the role that the Catholic Church 
has played in developing the calendar, recognize that same Church to be the 
guardian and custodian of it as well? 
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LES ENJEUX CANONIQUES ET PASTORAUX 
DANS LA NOMINATION D’UN ADMINISTRATEUR 
APOSTOLIQUE DANS UN DIOCESE 


EDWINE SAINT-LOUIS* 


RESUME — Selon la structure canonique, le diocèse, qui a toujours à sa 
tête un évêque, reste l’archétype du gouvernement pastoral de l’Église latine. 
Pourtant le Pape peut décider de nommer un administrateur apostolique dans 
un diocèse afin de pourvoir à son gouvernement pastoral. Le canon 371, 
$ 2 définit l’administration apostolique comme « une portion déterminée du 
peuple de Dieu qui, pour des raisons tout à fait spéciales et graves, n’est pas 
érigée en diocèse par le Pontife Suprême, et dont la charge pastorale est 
confiée à un administrateur apostolique qui la gouverne au nom du Pontife 
Suprême ». Alors, quelles sont ces raisons spéciales et graves pour nommer 
un administrateur apostolique dans un diocèse ? Qu’en est-il du munus des 
administrateurs apostoliques dans le gouvernement pastoral ? Enfin, quels 
sont les enjeux canoniques et pastoraux dans la nomination d’un administra- 
teur apostolique ? L’auteur tentera d’apporter des éléments d’explication à 
ces questions. 


SUMMARY — According to canonical structures, the diocese, which is 
always headed by a bishop, remains the archetype of pastoral governance in 
the Latin Church. The pope may decide, however, to appoint an apostolic 
administrator in a diocese to provide for pastoral governance. Canon 371 § 2 
defines an apostolic administration as a “determined portion of the People 
of God which, for special and reasons, is entrusted to an apostolic adminis- 
trator who governs it in the name of the Supreme Pontiff.” What are these 
special and grave reasons for the appointment of an apostolic administrator 
in a diocese? What is the munus of apostolic administrators in pastoral 
governance? Finally, what are the canonical and pastoral issues in the 
appointment of an apostolic administrator? The author will attempt to pro- 
vide explanatory elements to these questions. 
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Introduction 


Un mois exactement aprés son élection, le Pape Francois, avec la création 
du Conseil de Cardinaux', veut donner plus d’importance aux Églises parti- 
culières et ainsi à leur pasteur dans le gouvernement pastoral de l’Église 
universelle. Selon la structure canonique, à côté de la mission sui iuris pour 
l'Église latine et les différentes structures des Églises orientales?, il y a dix 
types de gouvernement pastoral possibles dans l’Église. Nous citons : le 
diocèse, la prélature territoriale, l’abbaye territoriale, le vicariat apostolique, 
la préfecture apostolique, l’administration apostolique, l’ordinariat militaire 
et celui des anglicans*. Toutefois, le diocèse reste l’archétype du gouverne- 
ment pastoral dans l’Église. 


L'expression administrateur apostolique n’est mentionnée que deux fois 
dans le Code de droit canonique de 1983“. Le canon 371, § 2° définit l’ad- 
ministration apostolique comme « une portion déterminée du peuple de Dieu 
qui, pour des raisons tout à fait spéciales et graves, n’est pas érigée en dio- 
cèse par le Pontife Suprême, et dont la charge pastorale est confiée à un 
administrateur apostolique qui la gouverne au nom du Pontife Suprême ». 
Mais qu’en est-il quand le pape décide de nommer un administrateur apos- 
tolique dans un diocèse afin de pourvoir à son gouvernement pastoral ? 
Quels sont les enjeux canoniques et pastoraux dans la nomination d’un admi- 
nistrateur apostolique dans un diocèse ? 


Notre réflexion sera divisée en deux parties. La première sera une présen- 
tation de l’administrateur apostolique. Et, dans la seconde, nous exposerons 
les enjeux canoniques et pastoraux. 


Officieusement, ce Conseil est créé le 13 avril 2013; mais, le 28 septembre suivant, le Pape 
l’a officialisé par un décret pontifical sous forme de Chirographe. Voir FRANÇOIS, Chiro- 
graphe par lequel est institué un Conseil de Cardinaux pour aider le Saint-Père dans le 
gouvernement de l’Église universelle et pour étudier un projet de révision de la Constitution 
Apostolique « Pastor bonus » sur la Curie Romaine, 28 septembre 2013, dans AAS, 105 
(2013), 875-876, traduction française dans http://w2.vatican.va/content/francesco/fr/let- 
ters/2013/documents/papa-francesco_20130928_chirografo-consiglio-cardinali.html 
(7 novembre 2016). 

Voir Annuario pontificio per l’anno 2015, Citta del Vaticano, Libreria editrice vaticana, 
2015. 

Voir cc. 368 et 371; JEAN-PAUL II, Constitution apostolique Spirituali militum curae, 
21 avril 1986, dans AAS, 78 (1986), 481-486, traduction francaise dans La documentation 
catholique, 83 (1986), 613-615; BENOÎT XVI, Constitution apostolique Anglicanorum coe- 
tibus, 4 novembre 2009, dans AAS, 101 (2009), 985-990, traduction française dans La docu- 
mentation catholique, 106 (2009), 1083-1085. 

4 Voir cc. 371, § 2 et 1018, § 1, 2°. 

> Correspondance des cc. 312 — 318 du C/C/17. 
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1 — La figure de l’administrateur apostolique 


Qu’est-ce qu’un administrateur apostolique ? Qui peut étre nommé adminis- 
trateur apostolique ? Et quand cet office est-il apparu dans l’histoire de 1’Eglise ? 


1.1 — L’historique de l’office de l’administrateur apostolique 


L office d’administrateur apostolique a son origine à la fin du IV*™ siècle, 
quand saint Ambroise avait recommandé à un évêque voisin de Forum Cor- 
nelii® de visiter souvent cette Église alors vacante’. Ce premier acte de saint 
Ambroise deviendra une norme quand un siége épiscopal reste vacant pen- 
dant plusieurs mois. Ce siège vacant, avec le consentement des évêques voi- 
sins, était confié à l’un d’eux qui en devenait ainsi l’administrateur pro tem- 
pore. Telle est la discipline que suppose le canon 9 du VI®"® concile de 
Carthage, tenu le 13 septembre 401. Cette même discipline fut approuvée par 
le concile de Riez tenu en 439; et plus tard, attestée par le canon 4 du concile 
de Valence (524). À cette époque, l’administrateur apostolique était connu 
sous les noms de: Episcopus commendator en Espagne; Intercessor en 
Afrique; Visitator dans la Gaule du Sud et dans l’empire franc. 


Avant l’époque du Sexte (1298), les papes n’intervenaient pas d’une 
façon habituelle pour déléguer les administrateurs. Mais, avec Boniface VIII, 
cette délégation fut réservée exclusivement au Souverain Pontife et soustraite 
au métropolitain ou à l’épiscopat provincial auxquels il appartenait aupara- 
vant en règle générale. Telle est la discipline attestée par le chapitre 12 du 
titre VI De electione et electi potestate du livre I* du Sexte, et par le chapitre 
IV du titre VIII De supplenda negligentia praelatorum. 


1.2 — La définition de l’administrateur apostolique 


Le Code actuel défini l’administrateur apostolique comme un prélat 
nommé par le Pontife Romain pour administrer, en son nom, une portion du 
Peuple de Dieu. Cette dernière peut être une administration apostolique éri- 
gée de façon stable (c. 368) ou un diocèse. 


Une ville antique italienne fondée par Sylla comme une colonie en l’an 82 avant Jésus-Christ. 
Voir R. Naz (dir.), art. « Administrateurs apostoliques », dans Dictionnaire de droit cano- 
nique, tome 1, Paris, Letouzey et Ané, 1935-1965 (= Naz, art. « Administrateurs aposto- 
liques »), col. 181-185. 

Voir CONGRÉGATION POUR LES ÉVÊQUES, Directoire pour le ministère pastoral des évêques 
Apostolorum Successores, Vatican, Libreria editrice Vaticana, 2004 (= Directoire AS), 
n 244. 
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1.3 — Qui peut étre nommé administrateur apostolique 


En général, le Saint Siège nomme des évêques titulaires, ou in partibus 
infidelium, administrateurs apostoliques dans les diocéses pendant la vacance 
du siège?. Pourtant, en parcourant les rares canons qui traitent des adminis- 
trateurs apostoliques, ces derniers n’ont pas été définis comme évêque. 
« L’intention du législateur a visiblement ici encore été de laisser la question 
largement ouverte et de se réserver le droit de nommer qui semble le plus 
idoine »!°. De cette manière, le Pontife Romain peut aussi conférer l’office 
d’administrateur apostolique à un prêtre ou à un évêque, soit que le siège soit 
empêché ou occupé!!. 


2 — Les enjeux canoniques et pastoraux 


L'office d’administrateur apostolique vient d’une réalité pastorale qui 
devient une norme après s’étre installée comme une coutume au début du Vème 
siècle. Aujourd’hui, la nomination d’un administrateur apostolique n’est pas 
liée à la vacance du siège épiscopal. Le pape peut nommer un administrateur 
apostolique lorsque le siège épiscopal est vacant, ou s’il est occupé, l’évêque 
diocésain ne pouvant accomplir ses fonctions. « Pour des raisons graves et 
spéciales, le Souverain Pontife confie parfois la direction d’un diocèse 
canoniquement érigé, que le siège soit vacant ou non, à un administrateur 


Voir A. MICHEL, art. « Administrateur apostolique », dans Dictionnaire de droit canonique, 
et le cours de droit canon de Mgr André (Avallon), entièrement revue, corrigé, augmenté et 
actualisé par M. l'Abbé Condis, tome 1, Paris, H. Walzer, 1888-1890 (= MICHEL, art. 
« Administrateur apostolique »), 56. 

A. BAMBERG, « L'administrateur apostolique. Réalités complexes et vocabulaire flottant. 
Questions autour du droit canonique », dans Jus ecclesiae, 19 (2007) (= BAMBERG, « L’ad- 
ministrateur apostolique »), 420. 

C'était le cas pour l’archidiocèse de Port-au-Prince, en 1890, quand le Saint Siège avait 
nommé l’Abbé Jean-Marie Alexandre Morice, qui était vicaire général, comme administra- 
teur apostolique du dit archidiocèse (Voir P. ROBERT, L'Église et la première République 
noire, Rennes, 1964, 198). Plus récemment, en Afrique, le Père Dieudonné Nzapalainga, 
C.S.Sp., était nommé administrateur apostolique de Bangui (République centrafricaine) le 
26 mai 2009; trois ans plus tard, soit le 14 mai 2012, il sera nommé archevêque du même 
archidiocèse par le Pape Benoît XVI (Voir Osservatore Romano, 21 [2012], 14). En 2011, 
soit le 31 mars, le Saint Siège avait nommé le Père Miguel Angel Olaverri, s.d.b, adminis- 
trateur apostolique du diocèse de Pointe-Noire au Congo (Voir S. MAKOSSO-MAKOSSO, 
L'Église et l'État au Congo de 1960 à 1991, Paris, Éditions L'Harmattan, 2013, 97). Et 
encore plus près de nous, le 16 juillet 2012, Benoît XVI a nommé le Père William Stang, 
O.M.I., vicaire général de l’archidiocèse de Keewatin-Le Pas (Canada), administrateur apos- 
tolique sede vacante et ad nutum Sanctae Sedis de ce même siège. 
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apostolique, à perpétuité ou temporairement »!?. Ceci dit, la nomination d’un 
administrateur apostolique dans un diocèse n’est pas sans enjeux. Présentons, 
d’abord, les enjeux canoniques, et ensuite, les enjeux pastoraux. 


2.1 — Les enjeux canoniques 


Ces enjeux sont de deux types. Le premier se rapporte à la situation de 
l’évêque diocésain quand le siège est rempli. Le deuxième est la vacance ou 
l’empêchement du siège épiscopal. 


2.1.1 — La situation de l’évêque diocésain 


Le siège étant rempli, le Pape peut nommer un administrateur apostolique 
pour des raisons spéciales, telles que : a) l’état maladif de l’évêque, qu’il soit 
physique ou mental, rendant l’administration impossible (inhabilitas ou l’in- 
capacité d’administrer), surtout si sa démission ne survient pas; b) son exil 
(relegatio) ou sa détention sous bonne garde et avec défense de communi- 
quer avec l’extérieur dans un endroit déterminé, même dans le palais épis- 
copal; c) l'hostilité du pouvoir civil ou d’une partie de la population; d) et 
enfin l’inopportunité de nommer un coadjuteur!?. 


2.1.2 — La vacance ou l’empêchement du siège épiscopal 


Un siège épiscopal devient vacant ipso facto par la mort de l’évêque diocé- 
sain, mais aussi par la renonciation acceptée par le Pontife romain, ou par 
transfert, ou par privation intimée à l’évêque. Parmi les obligations de 
l’évêque diocésain, le Code insiste sur le devoir de la résidence (c. 395). En 
lisant le n° 161 du Directoire AS on comprend que le devoir de résidence est 
attaché au munus regendi de l’évêque diocésain puisqu'il se situe dans la 
section du gouvernement pastoral. Ce directoire considère la loi de la rési- 
dence comme le premier devoir de l’évêque diocésain pour assurer le bon 
gouvernement pastoral. Une lecture combinée du C/C/83 et du Directoire AS 
fait obligation à l’évêque diocésain, même s’il a un coadjuteur, de ne pas 
s’absenter au-delà d’un mois, sinon il doit demander la permission du Saint- 
Siège. Le Directoire AS recommande que « dans tous les cas, l’évêque devra 
faire en sorte que son absence n’entraine aucun préjudice pour le diocèse et 


12 Voir Directoire AS, n° 73, et c. 312 du CIC/17. 
3 Voir R. Naz, Traité de droit canonique, tome 1, Paris, Letouzey et Ané, 1947-1949 (= Naz, 
Traité de droit canonique), 429. 
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il prendra toutes les mesures nécessaires pour garantir la conduite de son 
Église particulière »!4. 

Le siège diocésain est dit empêché quand « l’Évêque diocésain est dans 
l'impossibilité totale d’exercer sa fonction pastorale dans le diocèse de sorte 
qu’il ne peut pas communiquer même par lettre avec ses diocésains » 
(c. 412). À ce niveau, même en cas d’empéchement, le C/C/83, comme le 
CCEO et aussi le Directoire AS, ne parle jamais d’administrateur apostolique 
sede impedita pour un diocése. « Et, lorsque le Code de droit canonique 
envisage le cas du siège empêché, il parle explicitement d’administrator 
dioecesanus où administrateur diocésain pour assumer provisoirement la 
charge pastorale du diocèse pour le temps seulement où le siège est empé- 
ché »!5. La norme dans le Code latin, en cas d’empéchement, est la sui- 
vante : 


Canon 413 — $ 1. Quand le siège est empêché, le gouvernement du dio- 
cèse revient, sauf disposition autre du Saint-Siège, à l’Évêque coadjuteur 
s’il y en a un; s’il n’y en a pas ou s’il est empêché, il revient à l’un des 
Évêques auxiliaires, ou bien à un Vicaire général ou épiscopal, ou à un 
autre prêtre, en respectant l’ordre prévu dans la liste des personnes que 
l’Évêque doit établir aussitôt après la prise de possession de son diocèse; 
cette liste, qu’il doit communiquer au Métropolitain, sera renouvelée au 
moins tous les trois ans et conservée en secret par le chancelier. 


§ 2. S’iln’y a pas d’Evéque coadjuteur ou s’il est empêché et que la liste 
dont il s’agit au $ 1 fait défaut, il revient au Collège des consulteurs 
d’élire un prêtre pour gouverner le diocèse. 


En dehors d’une administration apostolique permanente, le nouveau Code 
latin ignore la personne de l’administrateur apostolique à qui le Pontife 
Suprême confie la charge d’une Église particulière sede plena, sede impedita, 
ou sede vacante à cause de circonstances extraordinaires. Pourtant cette 
éventualité est concevable dans le Code oriental (c. 234)!°. Ainsi, ne trou- 
vons-nous aucune norme quant a la nomination d’un administrateur aposto- 
lique pour un diocèse, dans le présent Code latin. « Il n’est pas sans intérêt 
de mentionner que certaines tables de concordances n’indiquent pas de paral- 
léle entre les deux codes en vigueur, ni pour le c. 371 § 2 du Code de droit 


canonique ni pour le c. 234 du Code des canons des Églises orientales »!7. 


14 Directoire AS, n° 161. 

'S BAMBERG, « L'administrateur apostolique », 413-414. 

Canon 234 — § 1. Pour des raisons graves et spéciales parfois le Pontife Romain confie à un 
Administrateur apostolique le gouvernement d’une éparchie, que le siège éparchial soit 
occupé ou vacant. 

17 BAMBERG, « L'administrateur apostolique », 413. 
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En effet, l’approche du CIC/83 est différente de celle du CCEO : l’un parle 
de l’administration apostolique, et l’autre de l’administrateur apostolique 
d’une éparchie érigée. Sensible à cette lacunae legis dans le Code latin, la 
Congrégation pour les Evéques s’est finalement prononcée sur cette question 
avec la publication du Directoire AS, le 22 février 2004. Alors, pour nommer 
un administrateur apostolique pour un diocèse, le Saint Siège se repose indu- 
bitablement sur le texte du Directoire AS. 


Le droit canonique fait la différence entre une loi et un directoire qui est du 
type des décrets généraux exécutoires qui, eux, ne sont pas des lois (cc. 32 — 
33). Ainsi, ce directoire « n’est pas une loi mais un texte qui a l’intérêt d’éclai- 
rer la loi et d’en expliquer la mise en ceuvre autour d’un ministére complexe et 
à multiples facettes. Il laisse entrevoir ce qui peut se passer sur le terrain et qui, 
ne pouvant que difficilement se fixer dans des textes de lois, exige d’autant plus 
un subtil alliage de souplesse, de rigueur et de sagesse »!8. Voila les possibles 
raisons pour lesquelles le législateur suprême!” n’a pas voulu procéder à une 
révision des normes canoniques pour cette matière. Ceci dit, le Directoire AS 
éclaire une loi antérieure rendue caduque par le nouveau Code. 


L'absence d’une harmonisation des textes pour l’Église latine avec une 
précision du vocabulaire entre le Code latin et le Directoire AS? concernant 
l’administrateur apostolique rend quelques nominations incompréhensibles. 
Le danger est que, lorsque les normes canoniques ne sont pas arrêtées, « cela 
provoque un chaos, une confusion et fait naître le sentiment d’être victime 
d’un préjudice. Tout cela est très loin de ce que doit être la vie de la com- 
munion ecclésiastique et est incompatible avec elle »2|, 


Ce qu’il faut retenir de cette section c’est qu’à la vacance du siège, le 
gouvernement intérimaire du diocèse peut varier en fonction des situations, 


18 Tbid., 417. 
Canon 331 — L'Évêque de l’Église de Rome, en qui demeure la charge que le Seigneur a 
donnée d’une manière singulière à Pierre, premier des Apôtres, et qui doit être transmise à 
ses successeurs, est le chef du Collège des Évêques, Vicaire du Christ et Pasteur de l’Église 
tout entière sur cette terre; c’est pourquoi il possède dans l’Église, en vertu de sa charge, le 
pouvoir ordinaire, suprême, plénier, immédiat et universel qu’il peut toujours exercer libre- 
ment. 
Le Code de 1983 définit l’administrateur apostolique comme un prélat qui est à la tête d’une 
portion déterminée du peuple de Dieu qui, pour des raisons tout à fait spéciales et graves, 
n’est pas érigée en diocèse par le Pontife Suprême (c. 371), alors que le Directoire AS n°73 
et 244 le présente comme un prélat qui a la charge d’une Église particulière sede plena, ou 
sede vacante, à cause de circonstances extraordinaires. 
27 M.A. ZUROWSKI, « L'administration de l'Église : le pouvoir », Notes de cours, Ottawa, 
Université Saint-Paul, 1981-1982, 4-5. 
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tant réelles qu’apparentes, par lesquelles le siège est devenu vacant”. Le 
Saint Siège peut décider, en référence au canon 419%, de nommer un admi- 
nistrateur apostolique sede vacante selon les prescriptions du Directoire 
AS”. Donc, les décisions du Saint Siège, quand il s’agit de nommer un admi- 
nistrateur apostolique, après 1983, s’appuyaient sur une pratique abrogée par 
le nouveau Code (c. 20). Toutefois depuis 2004, le fondement législatif de 
toutes les nominations d’un administrateur apostolique est le Directoire AS. 


2.2 — Les enjeux pastoraux 


Le concile Vatican IT a voulu la concordance du droit canonique et de la 
pastorale mais, dans l’application, les structures juridiques ne sont pas des 
structures pastorales, et vice versa”. Mais l’un appelle l’autre. Aussi les 
enjeux canoniques se prolongent dans la pastorale. Et de ce prolongement 
naissent les enjeux pastoraux. Ces derniers, quand il s’agit de la nomination 
d’un administrateur apostolique, viennent, généralement, de deux grandes 
réalités. La première est en relation avec le pouvoir de gouvernement d’un 
administrateur apostolique. La deuxième regarde la réalité du diocèse. 


2.2.1 — Le pouvoir de gouvernement de l’administrateur apostolique 


On sait que l’évêque diocésain, pour exercer son ministère pastoral 
(munus pastorale), a reçu tout le pouvoir nécessaire par son ordination épis- 
copale”®. Par conséquent, comment l’administrateur apostolique exerce-t-il 
son ministère pastoral, considérant qu’il peut ne pas avoir le caractère épis- 
copal ? Quels sont les droits et les devoirs de ce pasteur qui dirige une 
portion du peuple de Dieu au nom du Pape ? A-t-il le même pouvoir de 
juridiction que l’évêque diocésain ? Qu’en est-il de sa potestate regiminis 
(pouvoir de gouvernement) ? 


22 Voir BAMBERG, « L'administrateur apostolique », 424. 

Canon 419 — A la vacance du siège, le gouvernement du diocèse est dévolu jusqu’à la 
constitution de l’Administrateur diocésain à l’Évêque auxiliaire, et s’il y en a plusieurs au 
plus ancien de promotion; s’il n’y a pas d’Evéque auxiliaire, il est dévolu au Collège des 
consulteurs, à moins de disposition autre du Saint-Siège. Celui qui prend ainsi le gouverne- 
ment du diocèse convoquera sans tarder le Collège compétent pour désigner l’Administrateur 
diocésain. 

24 Directoire AS, n° 244. 

Voir L. DE ECHEVERRIA, « Droit canonique, pastorale et organisation ecclésiastique », dans 
L’Année canonique, 13 (1969), 84-86. 

2% Voir Directoire AS, n° 158; c. 381, § 1. 
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En droit ecclésiastique, la potestas regiminis est triple; elle englobe, sans 
qu'il y ait séparation entre eux, le pouvoir législatif, le pouvoir exécutif et 
le pouvoir judiciaire. De ce fait, potestas est identique à jurisdictionis dans 
le nouveau Code (c. 129). Il s’ensuit alors que la potestas regiminis est 
distincte du pouvoir d’ordre (potestas ordinis)”. Et par conséquent, la 
potestas regiminis de l’administrateur apostolique n’est pas liée au degré du 
sacrement de l’ordre. Ce qui délimite la charge pastorale d’un administra- 
teur apostolique est sa mission canonique reçue du Saint Père. Car, concer- 
nant le gouvernement pastoral de l’administrateur apostolique, le Code de 
droit canonique de 1983 n’est pas trop informatif à l’opposé de l’ancien qui 
est formellement abrogé par le canon 6, $ 1, 1° du Code en vigueur. Mais, 
comme ici il y a matière de lacunae legis, nous nous appuyons sur le 
canon 19 du Code en vigueur pour citer les canons 314, 316 et 318 du Code 
antérieur pour mieux comprendre les droits et obligations d’un administra- 
teur apostolique : 


Canon 314 — $1. L'administrateur apostolique établi d’une façon perma- 
nente jouit des mêmes droits et honneurs que l’évêque résidentiel et est 
tenu aux mêmes obligations. 


§ 2. S'il est établi pour un temps déterminé : 


1° Il a les mêmes droits et les mêmes obligations qu’un vicaire capi- 
tulaire; mais de plus, quoique le siège ne soit pas vacant, il peut visiter 
le diocèse, d’après les règles de droit; il n’est pas obligé de célébrer la 
messe pour le peuple; cette obligation continue à grever l’évêque. 


2° Quant aux privilèges honorifiques, le Can. 308 est à appliquer. Tou- 
tefois, un évêque qui, étant transféré à un autre siège, conserve l’ad- 
ministration de son diocèse précédent, jouit encore, dans celui-ci, de 
tous les privilèges honorifiques des évêques résidentiels. 


Canon 316 — $1. Si l’administrateur apostolique est préposé à un diocèse 
dont le siège n’est pas vacant, la juridiction de l’évêque, ainsi que celle 
de son vicaire général est suspendue. 


$2. Quoique l’administrateur apostolique ne soit pas soumis au pouvoir 
de l’évêque, il ne doit cependant pas s’immiscer dans les causes qui 
regardent l’évêque personnellement, ni instruire un jugement ou un procès 
contre le vicaire général de l’évêque, ni prendre des sanctions contre lui 
pour des actes de son administration passée. 


27 Voir G.M. BERTRAND, « Acquisition et exercice du pouvoir de gouvernement ou de juridic- 


tion selon le Code de 1983 (Can. 129-144) : Problématique, normative et prospective », 
Thése de doctorat, Roma, Pontificia Universitas Urbaniana, 1988, 39. 
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Canon 318 — $1. La juridiction de l’administrateur apostolique ne cesse 
pas par le décès du Pontife romain ou de l’évêque. 


$2. D'autre part elle cesse quand l’évêque aura pris légitimement posses- 
sion du diocèse vacant, d’après les prescriptions du Can. 334 §3. 


Considérant ces canons, l’administrateur apostolique, de par sa mission 
canonique, peut avoir la même juridiction que l’évêque diocésain (cc. 391 et 
1018). Toutefois, « rien ne s’oppose à ce que l’administrateur apostolique 
soit chargé seulement d’une partie d’un diocèse »?ë. Délégué direct du Sou- 
verain Pontife, il utilise « son propre sceau »?”. Et son pouvoir « est toujours 
déterminé d’une manière précise dans le bref pontifical, ou les lettres de la 
Sacrée Congrégation des évêques et réguliers qui lui confèrent sa mission »*”. 
Quand l’administrateur apostolique reçoit du Pontife Romain tout le pouvoir 
de juridiction réservé à l’évêque diocésain, celui-ci — même s’il garde 
encore son siège — ne peut, en aucune façon, s’y interposer. 

À la lumière du Code antérieur, l’administrateur apostolique permanent 
a les mêmes droits qu’un évêque diocésain. Équiparé à ce dernier, il peut, 
selon le droit, nommer un vicaire général. De plus, le droit liturgique lui 
fait l’obligation de célébrer la messe à l’intention des fidèles du diocèse; 
et son nom doit être exprimé dans le canon de la messe*!. Quant à l’admi- 
nistrateur apostolique temporaire, qui est assimilé au vicaire capitulaire du 
CIC/17, ces prérogatives lui sont interdites, sauf dispositions autres du 
Saint Siège. 

Comme l’évêque diocésain, l’activité pastorale de l’administrateur apos- 
tolique s’exerce dans le triple devoir de prêcher la parole de Dieu, de veiller 
à la bonne et efficace administration des sacrements, de former des mœurs 
chrétiennes par la foi et la communication de sa grâce, appliquer sa loi, 
assimiler son esprit. Tels sont les devoirs de l’évêque et d’un administrateur 
apostolique qui est lui aussi responsable d’une portion du peuple de Dieu*?. 
Comme l’évêque résidentiel, que l’on retrouve dans le CIC/J7, la juridiction 
de l’administrateur apostolique peut être empêchée s’il s’est retrouvé 
enfermé, en exil, inhabile physiquement ou intellectuellement pour remplir 
ses fonctions, ou encore s’il est frappé d’une peine canonique. Sa juridiction 
ne cesse pas par la mort du Souverain Pontife, mais par la prise de possession 


23 Naz, Traité de droit canonique, 429. 

MICHEL, art. « Administrateur apostolique », 56. 

30 Ibid. 

31 Voir Naz, Traité de droit canonique, 430. 

7 Voir C. COLOMBO, « La constitution hiérarchique de l'Église », dans La documentation 
catholique, 62 (1965), 1549-1564. 
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canonique du nouvel évêque diocésain, ou par l’expiration du temps pour 
lequel elle aurait été donnée. 


2.2.2 — La réalité du diocèse 


Dans le cas d’un diocèse en diminution du nombre de fidèles pratiquants 
ou le déplacement démographique de la population, et aussi le vieillissement 
des prêtres ou le manque de vocations sacerdotales, et parfois à causes de 
difficultés financières ou d’importantes tensions internes, le Saint Siège, 
dans l’intention de trouver la meilleure solution pastorale, peut nommer un 
administrateur apostolique. Ce dernier aura principalement pour mission, 
dans ce cas, de réfléchir avec les prêtres et les fidèles du diocèse afin de 
trouver la solution pastorale et canonique la mieux appropriée“. 


Conclusion 


À la fin de cette courte réflexion, nous pouvons mieux cerner la mission 
d’un administrateur apostolique nommé dans un diocèse. Généralement, de 
par sa mission, il joue un rôle de précurseur. En effet, il est celui qui prépare 
le terrain dans l’attente d’un nouvel évêque, sauf autre disposition du Saint 
Siège. Selon son mandat canonique, il peut avoir la même compétence 
qu’un évêque diocésain, à savoir: ériger des associations publiques de 
fidèles (c. 301); convoquer le synode diocésain ou autres initiatives simi- 
laires (c. 462); démettre le vicaire judicaire (c. 1420), le chancelier ou les 
autres notaires (c. 485); confirmer ou instituer les prêtres qui ont été légiti- 
mement élus ou présentés pour une paroisse (cc. 179, 158); nommer les 
curés (c. 523); confier des paroisses à un institut religieux ou société de vie 
apostolique (c. 520); administrer la confirmation et concéder à un autre 
prêtre la faculté de l’administrer (cc. 883-884); il peut avoir le droit de porter 


Voir NAZ, art. « Administrateurs apostoliques », col. 190. 

Voir L.-B. GREFFE, « La Grande Misère des Diocèses de France », dans RéinfoVisio, le 
29 avril 2014, http://www.politicvisio.com/n31-france/article-la-grande-misere-des- 
dioceses-de-france.html?id=8991 (11 février 2016). 

C’est la tâche évoquée par Mgr. T. Prendergast nommé administrateur apostolique du dio- 
cèse d’Alexandria-Cornwall, le 13 janvier 2016. Voir M. BRUNETTE, « Dix-huit mois cru- 
ciaux pour le diocèse d’Alexandria-Cornwall », dans La presse, le 9 février 2016, http:// 
www.lapresse.ca/le-droit/actualites/est-ontarien/201602/09/01-4948918-dix-huit-mois-cru- 
ciaux-pour-le-diocese-dalexandria-cornwall.php (11 février 2016). 

Par exemple, si l’administrateur apostolique jouit du droit de succession comme évêque 
coadjuteur (c. 403, $ 3); ou encore si le Saint Père le nommera évêque diocésain. 
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ou de dispenser des lois pour les sujets du diocèse (c. 87) et de régler tout 
ce qui concerne l’ordre du culte et de l’apostolat (c. 323, § 2). 


Enfin, les enjeux canoniques et pastoraux nous font découvrir que le droit 
canonique est fait pour aider l’Église à réaliser plus efficacement sa mission 
qu'est le salut des âmes. La finalité du droit canonique n’est pas de détermi- 
ner ou de structurer l’Église d’une manière rigide de telle sorte qu’il arrive 
à éteindre le souffle de l’Esprit. Sachant qu’il ne peut y avoir de pastorale 
vraiment efficace sans ordre juridique, le droit canonique ne doit toutefois 
pas être un obstacle au développement de la vie chrétienne*?. Le droit cano- 
nique est, de préférence, l’expression de la compréhension de l’intelligence 
de l’Église sur sa nature et sa mission. De cette manière, le but du Code est 
« de créer dans la société ecclésiale un ordre tel que, mettant à la première 
place l’amour, la grâce et les charismes, il rende en même temps plus facile 
leur épanouissement dans la vie de la société ecclésiale comme dans celle 
des personnes qui en font partie». En effet, les dimensions juridique et 
pastorale de l’Église se conjuguent ensemble pour assurer la loi suprême de 
l'Église qui est le salut des âmes (c. 1752). L’activité juridico-canonique est, 
par sa nature méme, pastorale. Elle constitue une participation particuliére a 
la mission du Christ-Pasteur et elle consiste à mettre en œuvre l’ordre de la 


justice intra-ecclésiale voulu par le Christ lui-méme*’. 


37 Voir PAUL VI, « Le droit canonique et la mission pastorale de l'Église », dans La documen- 
tation catholique, 71 (1974), 57b. 

38 JEAN-PAUL II, Sacrae Disciplinae Leges, 25 janvier 1983, dans La documentation catho- 
lique, 80 (1983), 246. 

# Voir JEAN-PAUL II, « Le droit canonique a une authentique dimension pastorale », discours 
au tribunal de la Rote romaine, dans La documentation catholique, 87 (1990), 337a. 
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SUMMARY — The pontificate of Pope Francis continues to attract inter- 
national attention, often from non-Catholics and non-believers alike. His 
declaration of the Year of Mercy in 2015 on the fiftieth anniversary of the 
close of the Second Vatican Council has drawn attention to the style of his 
papacy that greatly resembles the much loved Pope John XXIII. Pope Fran- 
cis is also the first pontiff not to have attended Vatican II. He does not enter 
the great theological debates regarding the interpretation of the Second Vati- 
can Council that greatly preoccupied his predecessor Pope Benedict XVI. 
Pope Francis takes Vatican II as a theological given and appears to live the 
grace and spirit of the Council in his own distinctive way, especially his 
pastoral emphasis on servant leadership and a merciful Church at the per- 
ipheries. 


RESUME — Le pontificat du pape François continue de susciter l'intérêt 
des gens internationalement, souvent aussi de la part de non-catholiques et 
de non-croyants. Sa déclaration sur l’Année de la miséricorde en 2015, à 
l’occasion du cinquantième anniversaire de la clôture du deuxième Concile 
du Vatican, a attiré l’attention sur le style de son pontificat qui ressemble 
beaucoup à celui du bienaimé pape Jean XXIII. Le pape Francois est aussi 
le premier pontife à ne pas avoir été présent lors de Vatican II. Il n’entre pas 
dans les grands débats théologiques sur l’interprétation du deuxième Concile 
du Vatican qui ont tellement préoccupé son prédécesseur, le pape Benoit 
XVI. Le pape François considère Vatican II comme une évidence théolo- 
gique et parait vivre la grâce et l’esprit du Concile à sa propre manière, 
spécialement avec son emphase pastorale sur le leadership-serviteur et 
l'Église miséricordieuse aux périphéries. 
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Introduction 


On 22 December 2005, in the first year of his pontificate, Pope Benedict 
XVI (2005-13) gave the traditional Christmas address to the Roman Curia. 
In a wide-ranging allocution covering a number of topics, Benedict XVI 
came to the fortieth anniversary of the close of the Second Vatican Council.! 
He expressed a desire to speak about a “correct” interpretation of the Coun- 
cil. Such a correction was needed because he believed that, for some time, 
two contrary hermeneutics had come face to face and “quarrelled” with each 
other—the hermeneutic of “discontinuity and rupture” and the “hermeneutic 
of reform,” of what he called “renewal in continuity.” There was immediate 
international reaction and extensive commentary on this address.” Some felt 
that it was a broadside at the “Bologna school,” the independent research 
institute that had spearheaded a more progressive interpretation of the coun- 
cil under its late director Giuseppe Alberigo (1926-2007).* This issue regard- 
ing contrary hermeneutics in the interpretation of Vatican II had been a major 
theological preoccupation for Joseph Ratzinger back in 1985 at the Extra- 
ordinary Synod of Bishops convened twenty years after the close of the 
Second Vatican Council.4 The then Cardinal Ratzinger made it clear that 
there is no “pre” or “post” conciliar Church, no break in continuity, no 
fractures or a temporal dichotomy. Pope Benedict XVI’s “hermeneutic of 
reform” both shifted and intensified the international debate regarding the 
ongoing interpretation of that complex phenomenon known as Vatican II. In 
the midst of the polemics, Benedict XVI seemed to be steering the barque of 
Peter into the calmer waters and safe harbour of the ecclesiological vision of 
Blessed John Henry Newman (1801-90): “...renewal in the continuity of the 
one subject-Church that the Lord has given to us. She is a subject that 
increases in time and develops, yet always remaining the same, the one sub- 
ject of the journeying People of God.’’> One has the impression at times that 
the task of interpreting Vatican IJ is like an exercise in linguistic gymnastics. 


' Pope BENEDICT XVI, address to the Roman Curia, 22 December 2005, in AAS, 98 (2006), 
40-53. The text of the address is in Italian and the English version can be found in L’Oss- 
ervatore Romano, 4 January 2006, 4-6. 

Joseph KOMONCHAK, “Benedict XVI and the Interpretation of Vatican II,” in Cristianesimo 
nella Storia, 28 (2007), 323-337; idem, “Novelty in Continuity: Pope Benedict’s Interpret- 
ation of Vatican II,” in America, 200 (2 February 2009). 

For the sake of transparency, the present writer undertook doctoral research as a visiting 
scholar at the John XXIII Foundation in Bologna, 2007-2010. 

Joseph RATZINGER and Vittorio MESSORI, The Ratzinger Report: An Exclusive Interview on 
the State of the Church, San Francisco, Ignatius Press, 1985, 35. 

$ Pope BENEDICT XVI, L’Osservatore Romano, 5. 
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On the fiftieth anniversary of the close of the Second Vatican Council in 
December 2015, Benedict XVI’s successor did not give a learned theological 
discourse on the debates regarding the relative continuity/discontinuity in the 
interpretation of Vatican II or posit a view on the “hermeneutics of reform.” 
Pope Francis used the fiftieth anniversary of the close of Vatican II to announce 
an Extraordinary Jubilee of Mercy for the Church. Pope Francis stated that the 
Year of Mercy was to keep alive the event of Vatican I, an event which he 
stated enabled the Church to enter a new phase of her history, for the Council 
Fathers strongly perceived a need to talk about God to men and women of their 
time in a more accessible way.’ Pope Francis used the announcement of the 
Year of Mercy to attend to his own major theological preoccupation that has 
become a leitmotif of his pontificate, his concern that the Church has become 
too worldly and too self-referential, too inwardly focused or preoccupied with 
minor ecclesiastical matters and somewhat distanced from the immediate and 
sometimes dramatic pastoral concerns of daily life. Pope Francis announced a 
Year of Mercy to focus firstly on the great mystery of God as the ultimate and 
supreme act of merciful love made manifest in the paschal mystery of Christ® 
and for priests and religious to bind up the physical, spiritual and psychological 
wounds of our age, hence his description of the Church as a type of “field 
hospital.” Pope Francis constantly expresses a desire for a more missionary 
Church, a Church where pastors go to the peripheries and have “the smell of 
the sheep” on them, a Church that is able to communicate the profound, joyful 
and truly transforming reality of the Good News. The declaration of the Year 
of Mercy, within the context of the fiftieth anniversary of the close of the 
Second Vatican Council, clearly framed the preoccupation of Pope Francis for 
immediate pastoral contact as the most effective way to bring about genuine 
renewal in the life of the Church in this radically transformed cultural age. 


In the age of social media, it is very easy to play the game of papal “spot 
the differences.” Yes, there are contrasts between Pope Francis and Benedict 
XVI, just as there are great similarities between Pope Francis and the pope 
he resembles most from the twentieth century, John XXIII (1958-63). Across 
the Church, it seems that some of the greatest critics of John Paul II (1978- 
2005) and Benedict XVI have become the loudest cheer-leaders for Pope 
Francis. One has the impression at times that a major outbreak of nineteenth 
century ultramontanism has struck the Catholic Church. It is very easy to 
look at the papacy and the Vatican through a political or journalistic lens. 


© Pope FRANCIS, Misericordiae vultus. Bull of Indiction of the Extraordinary Jubilee of Mercy, 
Strathfield, NSW, St Pauls Publications, 2015. 

7 Tbid., 8. 

$ Pope FRANCIS, The Name of God is Mercy, London, Bluebird Books for Life, 2016. 
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But, for a people of faith, we are always called to listen to the voice of Peter 
in our tradition and to ask, “What is God saying or doing at this time of the 
Church under this successor of Peter?” And what are the implications of this 
papacy in terms of the future of the Church and its history? 


Many asked the same question when Angelo Giuseppe Roncalli was elected 
to a supposedly “transitional” papacy in 1958.° Against all expectations, after 
less than one hundred days in office, John XXII announced the convening of 
the Second Vatican Council. John XXII charmed the world, but his convoking 
of Vatican II was a great shock to many, especially in his designation of Vatican 
I as a fundamentally “pastoral” council with the much anticipated agenda of 
aggiornamento, bringing the Church up-to-date with modern times. He gave 
this clear pastoral emphasis in his opening address Gaudet Mater Ecclesia on 
11 October 1962 when he said, “But today we prefer to make use of the medi- 
cine of mercy rather than that of severity.”!° Mercy picks up a more maternal 
image of the Church, a more pastoral disposition, especially for a Church that 
at that time appeared terribly hierarchical, juridical and institutional. This more 
pastoral orientation shaped the Second Vatican Council in a unique and decisive 
way, in terms of what the distinguished American historian John O’ Malley, SJ 
calls the council as a “language event.” !! Unlike previous councils, Vatican II 
deliberately eschewed canons, condemnations and the traditional anathema sit 
in favour of language that was intended to communicate the beauty of the faith, 
what O’Malley calls the “epideictic” genre, the art of rhetoric and persuasion 
that went back to the Fathers and, in fact, is based on the tradition of classical 
Greek antiquity.'? This is the tradition of using language not to defeat an oppon- 
ent with logic and polemics but to move hearts and to win assent. Of all the 
scholarship and commentary produced on Vatican II in the last fifty years, these 
insights of O’Malley are a most valuable and welcome contribution. 


This uplifting language and pastoral orientation of Vatican II came partly 
from the decades of scholarship known under the broad descriptor of 
ressourcement, the return to the Fathers.!? However, the uplifting language 


° On this, see Peter HEBBLETHEWAITE, John XXIII: Pope of the Council, London, Harper Collins, 
1994; Massimo FAGGIOLI, John XXIII: The Medicine of Mercy, Collegeville, Liturgical Press, 
2014; Alberto MELLONI, Papa Giovanni: Un cristiano e il suo concilio, Torino, Einaudi, 2009. 

10 Jared Wicks, Doing Theology, New York, Paulist Press, 2009, 148. 

11 John O’MALLEY, What Happened at Vatican II, Cambridge, Harvard University Press, 2008. 

* George KENNEDY, Classical Rhetoric and Its Christian and Secular Tradition from Ancient 

to Modern Times, Chapel Hill, University of North Carolina Press, 1999; Frederick MCGIN- 
NESS, Right Thinking and Sacred Oratory in Counter-Reformation Rome, Princeton, 
Princeton University Press, 1995. 

13 Gabriel DALY and Paul Murray (eds.), Ressourcement: A Movement for Renewal in Twen- 

tieth Century Catholic Theology, Oxford, Oxford University Press, 2012. 
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and pastoral orientation of Vatican IT also came from John XXIII’s life-long 
study of the Council of Trent and the pastoral renewal implemented by St 
Charles Borromeo (1538-84), especially in his capacity as archbishop of 
Milan (1565-84). While the Council of Trent went about its task of reaf- 
firming Catholic doctrine in the face of Lutheran challenges, it also under- 
took the task of reforming and renewing diocesan structures and governance, 
especially the office of bishop. Trent transformed bishops from the “collect- 
ors of benefices to the pastors of souls,” and Borromeo became the model 
bishop par excellence who revolutionised not only the Lombard region of 
Italy but many parts of the Catholic world. Angelo Roncalli spent most of 
his adult life studying and editing a five-volume critical edition of the apos- 
tolic visitation of Borromeo which greatly shaped the language, style and 
vision of John XXIII’s convocation of Vatican IL! 


1 — Pope John XXIII 


In 1901 Angelo Roncalli left his native Bergamo and travelled to Rome to 
complete his studies for the priesthood. At the time of Roncalli’s ordination in 
1904, Rome was between the pontificates of Leo XIII (1878-1903) and Pius 
X (1903-14), and there was much intellectual turbulence in the eternal city 
with regard to the use of the historical-critical method in biblical exegesis and 
theology. Roncalli expressed openness to such ideas, and a close reading of 
his great spiritual testament Journal of a Soul reveals not just concerns about 
sin, confession, prayer and pious devotions but a desire to “judge the findings 
of contemporary scholarship ... keep up with the most recent findings ... study 
the new systems and their continual evolution and their trends.”’!$ Instead of 
remaining in Rome to pursue studies in canon law, Roncalli returned to Ber- 
gamo by the side of the newly consecrated bishop, Giacomo Radini Tedeschi 
(1857-1914), a socially aware and zealous pastor in the line of Leo XII.” 
Roncalli was by the side of Radini Tedeschi as secretary and taught Church 
history and apologetics at the seminary in Bergamo for a nine year period. 


4° A.G. RONCALLI, Gli atti della visita apostolica di san Carlo Borromeo a Bergamo (1575), 
5 vols., Firenze, Olschki, 1936-1958. 

I5 Max Vopo a, John XXIII, Vatican II and the Genesis of Aggiornamento: A Contextual 
Analysis of Angelo Roncalli’s Works on San Carlo Borromeo in Relation to Late Twentieth 
Century Church Reform, Monash University, 2010. 

16 Angelo RONCALLI/JOHN XXIII, Journal of a Soul, London, Geoffrey Chapman, 1964, 144. 

17 Giuseppe BATTELLI, Un pastore tra fede e ideologia: Giacomo M. Radini Tedeschi, 1857- 
1914, Genova, Marietti, 1988. 
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In 1906 a chance discovery in the Milan archives changed Roncalli’s life 
and, one could say, the course of ecclesiastical history. Roncalli discovered the 
manuscript material of Borromeo’s 1575 apostolic visitation to the diocese of 
Bergamo in the wake of Trent, literally hundreds of pages of the minutiae of 
an extensive three-month visitation to every single corner of the diocese. With 
an apostolic mandate in hand, Borromeo visited the diocesan curia and cath- 
edral chapter, every parish and place of worship, convents and monasteries of 
men and women religious, hospitals and charitable institutions and numerous 
lay confraternities. Roncalli brought this material to the attention of the bishop 
who established a diocesan commission to edit and publish a critical edition 
for the three hundredth anniversary of Borromeo’s canonisation in 1910. Ron- 
calli published a number of articles on Borromeo and, by doing so, clearly 
began the process of reinterpreting a traditionally harsh, ascetic, rigid and 
severe ecclesiastical figure into a genuine shepherd and pastor of souls who 
greatly renewed the Church.!* The anniversary of Borromeo’s canonisation in 
1910 came and went, and the critical editions of the apostolic visitation did not 
see the light of day. The outbreak of World War I in 1914 and the sudden death 
of Radini Tedeschi suspended the project immediately. But Roncalli carefully 
stored the material and held on to the dream of one day seeing it published. 


Three decades later, commencing in 1925, Roncalli was a papal diplomat 
in Bulgaria, Turkey and Greece. He now exercised the office of bishop and 
self-consciously described himself as a shepherd and pastor.!? He emulated his 
great episcopal mentors Borromeo and Radini Tedeschi and took it upon him- 
self to re-commence the work of editing the critical editions of Borromeo’s 
1575 apostolic visitation. With a great burst of energy, often working late into 
the night, Roncalli published three volumes during his time in Istanbul (1936, 
1937, 1938), continued working on the project in Paris publishing a fourth 
volume in 1946 and faithfully applied himself during his time in Venice from 


18 John M. HEADLEY and John B. Tomaro (eds.), San Carlo Borromeo, Catholic Reform and 
Ecclesiastical Politics in the Second Half of the Sixteenth Century, Washington, DC, The 
Folger Shakespeare Library, 1988. 

19 See the impressive scholarship on this period including, Francesca DELLA SALDA, Obbedi- 
enza e pace: Il vescovo A.G. Roncalli tra Sofia e Roma, 1925-1934, Genova, Marietti, 1989; 
Alberto MELLONI, Fra Istanbul, Atene e la guerra: La missione di A.G. Roncalli (1934- 
1944), Genova, Marietti, 1992; Lorenzo BOTRUGNO, L’arte dell’incontro, Venezia, Mar- 
cianum Press, 2013; Mariagrazia ZAMBON, Vescovo e pastore: Angelo Giuseppe Roncalli 
delegato apostolico in Turchia, Cinisello Balsamo, San Paolo, 2013; Rinaldo MARMARA, 
Giovanni XXIII amico dei Turchi, Milano, Jaca Book, 2013; Crispino Valenziano, Angelo 
Roncalli: Lettere dall’ Oriente e altre inedite a Giovanni Dieci, Panzano in Chianti (Firenze), 
Edizioni Feeria, 2010; Andrea RICCARDI, L'uomo dell'incontro: Angelo Roncalli e la polit- 
ica internazionale, San Paolo, Cinisello Balsamo, 2014. 
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1953, publishing the fifth and final volume soon after his election to the papacy 
in 1958. Roncalli’s work as papal diplomat was greatly shaped by this schol- 
arly endeavour and “pastoral” orientation he discerned in the Council of Trent 
and reconstructed in his reinterpretation of Borromeo, the cardinal-nephew of 
Pope Pius IV (1559-65).2 In the wake of the Council of Trent Borromeo began 
to comprehend the importance of the pastoral reforms of the council. He 
resigned his position in the papal curia and proceeded to the ancient and pres- 
tigious see of Milan to become its first resident bishop in almost ninety years. 
This captured Roncalli’s historical imagination. 


Roncalli’s historical imagination was also captured by the way Borromeo set 
about systematically implementing the pastoral decrees of Trent such as exten- 
sive episcopal and apostolic visitation, the convocation of diocesan synods and 
provincial councils, the erection of seminaries, the catechetical formation of the 
laity, the bishop engaged in the principal task as preacher of the Word of God, 
attending to the built fabric of the diocese, all collected into what then became 
the standard manual of Tridentine reform, the Acta Ecclesia Mediolanensis.*! 
Borromeo demonstrated his great pastoral instincts when the plaque hit Milan 
in 1576 and, unlike other civic leaders who fled the city, he stayed behind to 
attend to the sick. As a diplomat and bishop in the twentieth century, Roncalli 
was undertaking his pastoral ministry through the historical lens of Trent and 
Borromeo and making the link between historical scholarship, pastoral ministry 
and the renewal of the Church. In the editing of this apostolic visitation, Ron- 
calli was both writing himself into the text of Borromeo’s pastoral renewal but 
also drawing meaning from the past in order to shape a vision for the present 
and the future. Roncalli recreated the world of Trent and Borromeo not simply 
as a pious exercise in antiquarianism but in order to frame the burning theo- 
logical questions of his time, to shape the style and language of his episcopal 
ministry as papal diplomat and to create a dynamic view of Catholic history. 
“Words” create “worlds;” the words around which Roncalli interpreted Trent 
and Borromeo’s pastoral reforms created “worlds” of meaning and a dynamic 
view of history for this historian, pastor and papal diplomat. 


Historians are in the business of interpreting change, but ecclesiastical his- 
torians have a particular concern for studying both contrasts and continuities 
in the grand story of faith which is the apostolic tradition. Before he became 
a papal diplomat, Angelo Roncalli was a historian who was greatly captured 
by the pastoral renewal of Borromeo in the wake of Trent. Roncalli intuited 


2 J.N.D. KELLY, The Oxford Dictionary of Popes, Oxford, Oxford University Press, 266-286. 
21 Achille RATTI, Acta Ecclesiae Mediolanensis ab eius initiis ad nostrum aetate, 4 vols., 
Milano, Typografia Pontificia Sancti Josephi, 1890-97. 
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that the Council of Trent was far more than a gathering summoned to repel 
Protestant theological challenges. Roncalli believed that the Council of Trent 
ushered in a new era for the Catholic Church; it harnessed new spiritual energy 
and brought about much needed pastoral renewal. As a papal diplomat working 
in the Orient, Roncalli was always the historian. As a papal diplomat, Angelo 
Roncalli always insisted that papal diplomacy was a fundamentally “pastoral” 
role that called on him to be a shepherd of God’s people, even those not strictly 
of the Catholic fold. Following his election in 1958, John XXIII did not cease 
being a pastor, nor did the newly elected pontiff cease being a historian. To all 
intents and purposes, John XXIII looked like the parish priest of the world 
even though he had never formally held that office in his life. Pope Francis 
resembles John XXIII in terms of similar family background, his use of ges- 
tures and language which immediately capture the imagination, especially of 
non-Catholics and non-believers and his use of a style of discourse that requires 
little theological interpretation. Pope Francis resembles John XXIII most in the 
fundamentally “pastoral” orientation he gives to his office as Bishop of Rome. 


When John XXII] was elected in 1958, the contrasts with his predecessor 
were many. Pius XII (1939-58) was a greatly revered figure, a symbol of the 
Church militant and triumphant. Pacelli came from a noble background with 
strong connections to the papacy, and his life experience in general was confined 
to the world of Vatican diplomacy. Pius XII not only spoke with great magis- 
terial authority but walked erect with such dignity and elegance that his feet 
appeared to hardly touch the ground. Pius XII personified the image of “pope 
as oracle.” All modern questions and dilemmas could be solved by turning to 
the papacy for the answer. Pius XII has left a magisterial legacy on topics as 
diverse as medical ethics, scientific research, pharmacology, psychology, ster- 
ilisation, genetics and midwifery. And yet, without his significant initiatives in 
terms of liturgy, biblical studies, ecclesiology and the development of an authen- 
tic lay spirituality in the Church, the Second Vatican Council would never have 
occurred. But in 1958 the “style” needed to change. As the mortal remains of 
Pius XII were being conveyed from Castelgandolfo to St Peter’s Basilica, in a 
scene reminiscent of a funeral procession from the days of imperial Rome, Car- 
dinal Angelo Roncalli was watching this on television from Venice and wrote 
in his diary: “A customary phrase of mine gives me great comfort at this time. 
We are not on earth as museum keepers but to cultivate a flourishing garden of 
life and to prepare for a glorious future. The Pope is dead. Long live the Pope.” 


22 
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In contrast to his predecessor, Pius XII, Angelo Roncalli came from a 
rural farming background in northern Italy. The appellation “peasant-pope” 
came about because John XXIII did not look, walk or speak with the magis- 
terial elegance of Pius XII. John XXIII walked in a decidedly unmagisterial 
way; he gesticulated widely, smiled broadly, joked incessantly with his inter- 
locutors, tapped his stomach and constantly pulled at his ears at a press 
conference with journalists as he spoke in a spontaneous way. And yet, he 
invested the office of Bishop of Rome with a firm and refreshing pastoral 
orientation that would have significant historical and theological implications 
for the Church. 


At the time of his election in 1958, there was some speculation that the 
new pope would call himself Pius XIII or perhaps Leo XIV. Angelo Roncalli 
defied expectations by announcing that he would be called John, his father’s 
name and the name of the humble parish of his baptism.” When was the last 
time that a pope spoke so fondly of his father and the humble parish of his 
baptism? Here he was in 1958 at the pinnacle of the ecclesiastical order of 
Roman Catholicism able to freely use his numerous titles such as Vicar of 
Jesus Christ, Successor of the Prince of the Apostles, Supreme Pontiff of the 
Universal Church, Primate of Italy or Sovereign of the State of Vatican City. 
But the historian pope first called to mind the beginning of his journey of 
faith as a Christian in the waters of baptism and his life-long and never for- 
gotten pastoral link to the parish of his baptism. 


The historian-pope went right back into the tradition to rehabilitate the 
name John that had not been used since the Great Western Schism courtesy 
of the anti-pope Baldassare Cossa of the Pisan line.” On the eve of his elec- 
tion, Roncalli sent his secretary Monsignor Loris Capovilla to fetch a copy 
of the Annuario Pontificio and carefully wrote down the names of every pope 
called John, the period of their reign and the length of their pontificate.” 
They each had relatively short reigns. By choosing the name John, Roncalli 
was putting the cardinal-electors in touch with that biblical tradition of the 
evangelist and the one who prepares the way of the Lord. Roncalli stated that 
John was the name given to innumerable basilicas and cathedrals around the 
world, especially “our” cathedral Church of St John Lateran. The pastor had 
spoken; now he was about to act. 


Angelina and Giuseppe ALBERIGO, Giovanni XXIII: profezia nella fedelta, Brescia, Quer- 
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Having demonstrated such rich vision and imagination in the choice of 
name, Roncalli made the first of many significant decisions. At that time, 
it was customary to receive the homage and submission of the cardin- 
al-electors by the kissing of the feet, a gesture that had echoes of imperial 
Rome. The newly elected John XXIII banished this gesture forthwith. It 
was the beginning of the end of the monarchical papacy and a sign of 
things to come. Having been elected on 28 October 1958, John XXII 
insisted that the papal coronation not take place on the customary Sunday 
but on a weekday, 4 November, the feast of St Charles Borromeo. John 
XXIII also announced another innovation to the already four-hour mara- 
thon ceremony; the pope would preach a homily. In the homily, John 
XXIII stated: 


There are those who expect the new pontiff to be a man of state, a diplomat, 

a man of science ...; these expectations are outside the true path to follow 

because they are not in conformity with the ideal image of the supreme 

pontiff.... [T]he new pope realises in himself that splendid image of the 

Good Shepherd as described in the Gospel of John by the Saviour, “I am 

the gate of the sheepfold” (Jn 10:7).2 
According to the newly-elected pope: “all such human expectations and 
qualities may enhance the pontifical office but can in no way be a substi- 
tute for the image of the Good Shepherd who knows and cares for the 
sheep and who goes out in search of the sheep that do not belong to his 
pasture.”? At the end of the address, John XXIII acknowledged the sig- 
nificance of the day’s feast, a celebration dear to his heart as priest and 
bishop. He called Borromeo “one of the great pastors of souls in the 
whole history of the Church.” Roncalli recalled his episcopal consecration 
in the Church of San Carlo in Rome in 1925 and also made reference to 
how divine providence had reserved for Borromeo the highest task of 
“cooperating in the reconstruction of ecclesiastical order ...; his applica- 
tion of tridentine reform in Milan and throughout Italy had earned him the 
glorious title of model bishop and admirable example of episcopal holi- 
ness.”78 


In the first week of his pontificate, John XXIII shocked many by his 
more informal style and desire to escape the confines of the Apostolic 
Palace. Pius XII left the Vatican nineteen times in nineteen years; John 
XXII went out nineteen times in his first month. There is delightful You- 
Tube footage of him visiting the children’s hospital in Rome, smiling 
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warmly and gesticulating with the children who were clapping wildly and 
jumping on their hospital beds. When he visited Regina Coeli prison, the 
pope had resumed a custom that had fallen into abeyance after many dec- 
ades; he also happened to mention that he once had an uncle who fired a 
gun and ended up in prison. Members of the Roman Curia were speechless. 
When Pius XII received the editor of L’Osservatore Romano, the hapless 
scribe took dictation on his knees; John XXIII insisted that he sit beside 
him on a chair, chatted to him quite warmly and then walked him to the 
door. The editor was also given a bit of advice. At that time, it was cus- 
tomary to use very elevated and flowery language such as, “From the 
august lips of the supreme pontiff came this magisterial statement.” John 
XXIII insisted that it was fine to write “the Pope said.” When Pius XII 
went for walks in the Vatican Gardens, the workers and attendants had to 
hide under the shrubs in order not to disturb such an august figure. John 
XXIII was puzzled when he walked past the shrubs and saw workers hiding 
there like school children. He called them out, asked about their work and 
chatted freely about their families. When asked how many people worked 
in the Vatican, John XXII replied, “about half!” 


Many historians and theologians have written about the bombshell deci- 
sion to call the Second Vatican Council three months into his pontificate 
and often overlook the announcement of the synod for the diocese of 
Rome. The synod was forgotten about soon after it was celebrated as it was 
a poor “curtain-raiser” to the main event, Vatican I.” But we overlook at 
our peril the genius of the pastor and the historian. There had not been a 
synod in Rome for over two hundred years. In exercising (and emphasis- 
ing) his role as Bishop of Rome, John XXIII wanted his diocese to be 
attentive to the changed historical circumstances of the city of Rome in the 
wake of World War II and greater urbanisation. He wanted to review and 
update the pastoral strategies of the diocese of Rome, and a close reading 
of his speeches for each of the sessions shows constant references for this 
pastoral solicitude. The 1960 Roman Synod drove the cardinal-vicar Cle- 
mente Micara insane because it was his job to run the diocese on behalf of 
a busy pope.*? John XXIII made it clear that the first task of a busy pope 
was to look, act and speak like a diocesan bishop as did his great episcopal 
mentors. 
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2 — Pope Francis 


As mentioned earlier, Pope Francis resembles John XXIII in background, 
speech and style. Pope Francis has inspired many and shocked others by his 
clear abandonment of Vatican protocol and procedure, his more informal 
style, prophetic gestures and direct form of speech that is earthy and humble. 
Pope Francis is the first pope not to have attended the Second Vatican Coun- 
cil. He takes the council as a given?! and seems to minister from a distinctly 
Latin American perspective. He is the first Jesuit pope in history, the first to 
be elected from the global south away from traditional continental Catholi- 
cism and the first to take the inspired name of the poverello from Assisi.** 
Just as John XXIII followed the learned and magisterial Pius XII, Pope Fran- 
cis followed Benedict XVI, professor, theologian and teacher of the faith. 
But Francis teaches in a different way. From the moment of his appearance 
on the balcony of St Peter’s, he described himself as “the Bishop of Rome” 
and asked the people to pray for him and to bless him. 


Many were shocked to see the first images of him riding in the bus with 
the cardinals following his election and standing at the reception desk of the 
Domus Internationalis Paulus VI to personally pay for his accommodation 
and to thank the staff. He has refused to live in the Apostolic Palace, prefer- 
ring the more communal atmosphere of Casa Santa Marta where he cele- 
brates morning Mass like a normal parish priest and stands in line in the 
dining room to collect his meal. He carries his own bag, wears his own 
shoes, makes his own phone calls and wears a simple pectoral cross, 
eschewing the more elaborate papal wardrobe that Benedict XVI enjoyed. It 
seems that there is no papal court or elaborate group of papal attendants 
around Francis. No one “handles” him. Pope Francis is his own man. Arch- 
bishop Mark Coleridge, an Australian prelate at the Synod on the Family in 
2015, noticed how the days of the grand entrance were over. Bishops at 
previous synods would normally sit in the aula and rise to their feet in polite 
applause when the pontiff made his grand entrance. Archbishop Coleridge 
mentioned that, at the Synod of Bishops last year as the participants mingled 
together, suddenly Pope Francis appeared at their side having walked on 
foot, carrying his bag and umbrella and chatting freely to the bishops. The 
pope then walked into the au/a with the bishops, removed his coat, placed it 
on the hook with the others and went to his seat. And what is the message 
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of these gestures? “I am one of you, a bishop among bishops, primus inter 
pares.” ”? 


In this age of social media and instant branding, Pope Francis is a huge 
success with many Catholics, non-Catholics and non-believers. Many cheer his 
humble style of leadership while conservative blog sites around the world are 
clearly not enamoured with what they perceive to be a diminishment in the 
formality associated with the papal office. The more critical speak of a 
“demythologising” or “desacralizing” of the papal office under Francis; the 
more extreme speak of a sede vacante. As we see the passing of some of the 
vestiges of the monarchical papacy, it is important to remember that Pope 
Francis is not to blame; the responsibility lies squarely at the feet of Benedict 
XVI, the conservative theologian who did more to radicalise the papacy by not 
only freely stepping down from office but in firmly declaring the end of the 
monarchical and imperial papacy that has been in operation since the Middle 
Ages. In fact Marco Politi has suggested that Benedict XVI’s noble, humble 
and courageous gesture actually completes the post-conciliar reform of Paul 
VI who introduced the retirement age for bishops at seventy-five and the exclu- 
sion from future conclaves of cardinals over eighty.** Historians and theolo- 
gians will debate the import of Benedict XVI’s decision for decades to come 
and hopefully remember his prophetic gesture in visiting the tomb of Celestine 
V in 2009 and laying upon it his papal pallium. Celestine, of course, renounced 
the papacy after only five months in 1294 and returned to a life of monastic 
solitude. Because of the shock of Benedict’s decision, at the press conference 
after the announcement there was much discussion as to where the retired pope 
would live, what his official title would be, what he would wear and whether 
he was still entitled to don the fisherman’s ring. The level of discussion regard- 
ing what colour shoes Benedict XVI was entitled to wear was particularly 
shocking. The pontifical office had been reduced to an absurdity, and the sub- 
lime had truly given way to the ridiculous. 


It is very easy to clap and cheer for Pope Francis. The challenge is to be 
attentive to the prophetic elements of his ministry. The Jesuit pope is taking 
the Church and the world on the journey of a radical examination of con- 
science and a profound process of discernment. His style of servant leader- 
ship always calls attention to humility and concern for the poor. It is very 
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easy for a pope to say “love the poor.” But Francis is the first religious pope 
since Gregory XVI, the Camaldolese monk elected in 1831.% Francis has 
lived the evangelical vow of poverty and has seen the reality of poverty 
during his pastorate as a bishop in Argentina. He calls on priests and bishops 
to go out to the peripheries, to get out of their comfortable lifestyles and to 
have “the smell of the sheep.” Francis wants genuine pastoral encounter in 
a Church that is the “field-hospital” called to bandage the physical, spiritual, 
psychological, social and moral wounds of our day. He gives us a theology 
of encounter and accompaniment and reminds us of the call to be agents of 
mercy and joy. He wants us to have immediate pastoral contact with the 
poor, not because we are called to bring them “pity” but simply because 
contact with the poor shines a light on our own spiritual poverty and our 
need for God’s mercy. The sheep shape the heart of the shepherd. And in 
these pastoral encounters, Pope Francis insists that priests and bishops not 
be scandalised or shocked by the fragility of human nature because this 
ministry ought to make us more compassionate in the face of human 
suffering. He invites us not to be afraid of human tenderness or to have our 
hearts moved by the tenderness of God. 


Pope Francis reserves his harshest words of criticism for bishops and 
priests who are ambitious and seek privileges and entitlement in the Church. 
There is YouTube footage of a regular morning Mass at Casa Santa Marta 
where he unleashed this devastating critique: “There are many in the Church 
who want to climb, climb, climb. If you want to climb, go to the Alps; it is 
much better for you.” Pope Francis is highly critical of those who want the 
Church to turn in on itself and become preoccupied with minor ecclesiastical 
matters. He calls this a sickness and a disease. For Pope Francis, this is a 
Church that no longer hears the cry of the poor, the Church that has become 
distanced from the single mother working two jobs to raise three children in 
public housing. Pope Francis built his priesthood and episcopate on immedi- 
ate pastoral contact with the reality of parish and diocesan life “at the per- 
ipheries.” He has not inhabited the world of organisational management, 
pastoral planning theoreticians and chancery officials. In Buenos Aires, he 
was close to the reality of the cartoneros, people who went in search of old 
cardboard to sell for a few pesos. Late one night, he saw a cart being pulled 
along the streets filled with old cardboard. He was surprised by this given 
that city by-laws had prohibited animal-drawn transport. He was shocked to 
find the cart being dragged by twelve-year-old children. This is the reality 
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of his pastoral experience in Argentina, walking through the poor districts 
and villeros characterised by open sewers, crime, drugs, violence, exploita- 
tion and prostitution. In the deep faith and simple piety of the people, he saw 
“a sacrament in the poor.’’** Bergoglio did not read pastoral reports about 
these areas; the shepherd went there regularly himself often on the subway. 
In fact, Pope Francis believes that great changes in history occur not when 
things are seen from the centre but from the peripheries.” 


The election of this son from the global south has greatly shifted our sense 
of ecclesiology that continues the fundamental shift of the Second Vatican 
Council. Witness his nomination of the bishop of Tonga to the College of 
Cardinals in 2015. Tonga? Really? A group of scattered nations dotted across 
the Pacific whose combined Catholic population would fit into two large-sized 
American parishes. By naming the bishop of Tonga a cardinal, Pope Francis 
has ensured the “peripheries” are actually given a top place in the life of the 
Church. He has magnified the importance of the Church in Tonga far in excess 
of its numerical strength. In doing so, Pope Francis is simply building on the 
legacy of the Second Vatican Council and the recovery of a broad ecclesiology 
courtesy of Lumen gentium that reminded us of the importance of the local 
Church, that portion of the pilgrim people of God sacramentally gathered 
around the shepherds who are successors of the Apostles, the visible source 
and foundation of unity in their own particular churches.*° The Church in 
Tonga is not “out of sight, out of mind.” While places like Tonga, Burma, 
Haiti, Burkina Faso and the Ivory Coast now have red hats, interestingly, 
Italian dioceses such as Venice and Turin who automatically qualify for a red 
hat are still waiting. They may be waiting for some time. 


The new list of cardinals announced on 9 October 2016 contained just as 
many surprises as the last. Of the seventeen new cardinals, eleven come from 
countries that have never before had this honour: the Central African Repub- 
lic, Bangladesh, Mauritius and Papua New Guinea. Under this papacy, there 
is no automatic conferral or expectation of positions of honour, and the trad- 
itional rhetoric of cardinals being “Princes of the Church” is being greatly 
downplayed. Mind you, it is not only clerical largesse that Pope Francis has 
limited. He won few friends following his election in 2013 when he abol- 
ished the automatic bonus that is normally paid to the three thousand Vatican 
officials on the election of a new pope.*! 
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The shift in ecclesiology and a desire for immediate pastoral contact is 
significant. In 1986 Pope John Paul II visited Australia and, in a homily at 
the Randwick Racecourse in Sydney, his strong and distinctive voice rang 
out across the stadium calling back lapsed Catholics, the alienated and the 
disenfranchised; “Come back! The Church opens her arms to you, the 
Church loves you.... Come home!” Pope Francis, on the other hand, wants 
us to go and meet the lapsed and the disillusioned at the peripheries, at the 
coalface of pastoral ministry. It is not their responsibility to come to us; we 
have a pastoral obligation to go to them. According to Pope Francis, the 
shepherd will be found where the sheep are lost, often in the complicated 
scenarios of daily life. The Year of Mercy is fundamentally a renewed pas- 
toral call to mission, outreach and servant leadership. It is a specific call for 
pastors, religious and lay faithful to get out of their comfort zones and touch 
the wounds of daily life. In fact, whenever we see images of Pope Francis 
opening the Holy Door on 8 December 2015, we have in mind the Catholic 
tradition of pilgrims entering through the door of grace. However, one could 
argue that, for Pope Francis, the Holy Door is a reminder for bishops and 
pastors to go out and minister God’s mercy long before the pilgrim walks in. 
It is no accident that, on Ash Wednesday 2016, Pope Francis commissioned 
one thousand “Missionaries of Mercy.” 


Anyone who has encountered a healthy dose of Italian anti-clericalism 
knows what it is like to have the priesthood described as un buon mestiere, 
basically “a good job.” Pope Francis knows why this happens; a culture 
develops in the Church which breeds a sense of privilege and entitlement 
that protects a pastor from the sometimes harsh, complex and messy realities 
of his people. But anti-clericalism vanishes when a pastor is described as un 
buon prete, “a good priest,” selflessly giving his life in the service of others, 
joyfully warming the hearts and healing the wounds of God’s faithful.” Ber- 
goglio practised this pastoral intimacy in Argentina and carries the same 
model forward in the papacy because he knows that when pastors are away 
from their people, especially in Latin America, evangelicals and Pentecostal 
sects move rapidly into that pastoral space. 


It is quite obvious that one manifestation of the “Francis effect” is the 
way wider secular culture is sitting up and taking notice of the leadership 
style of Pope Francis. Gary Hamel, visiting professor of the London Busi- 
ness School, took the Pope’s 2015 Christmas address to the Roman Curia 
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and converted it into a brief article titled The 15 Diseases of Leadership, 
According to Pope Francis.® It is a secular version of Gospel-inspired 
servant leadership that seeks the good of others while avoiding pride, arro- 
gance, intolerance, vanity, indifference, gossip, unhealthy rivalry, extrava- 
gance and self-exhibition. As we know, there is a big difference between 
someone who leads as opposed to someone who simply shouts orders to 
be obeyed. But the real “Francis effect” that each member of the commun- 
ity of faith must be attentive to is that deep call to conversion and an 
Ignatian examination of conscience that is both personal and communal. 
Francis does not begin with structural reform; he begins anthropologically 
with the human person, starting with himself. He calls himself a sinner, 
and his motto miserando atque eligendo is taken from a homily of St Bede 
on the calling of Matthew the tax collector. The sinner encountered Jesus, 
was filled with mercy and received the call and grace of discipleship to 
follow the Lord. We have seen the image of Pope Francis walking through 
St Peter’s Basilica and going to kneel at the nearest confessional. God help 
that priest! In fact, the Australian edition of Misericordiae vultus has this 
photograph on the cover of the pope kneeling at the confessional and 
receiving absolution. For centuries popes have had confessors; sometimes 
we knew their name and in recent years have occasionally seen their face. 
The sacrament of reconciliation was normally celebrated in the privacy of 
the Apostolic Palace. But this pope goes to confession publicly because he 
makes no secret of the sins that have caused him great spiritual tumult 
throughout his life. He has gone on the record to state that, as a young 
Jesuit provincial in Argentina, he was immature and let power and pride 
go to his head. He has also spoken about his period of exile in Córdoba 
where he endured a deep interior crisis after great division among his 
fellow Jesuits during and after his leadership.“ It appears that the Ber- 
goglio we know as pope is very different to the Bergoglio in Argentina 
who was provincial of the Jesuits. 


Coming from the global south and having seen the ravages of poverty 
almost on a daily basis in his pastoral encounters, Pope Francis rails 
against the culture of waste that permeates most Western societies. In 
Laudato si’, Pope Francis uses an image that has the capacity to haunt 
believer and non-believer alike: “Throwing away food is like stealing it 
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from the tables of the poor and the hungry.”“* Here Pope Francis names 


the reality of waste, indifference, carelessness and poor stewardship of the 
earth, that which he calls /a cultura dello scarto, literally “a throw-away 
society.” How appropriate that the first pope to take the name of the ven- 
erated saint of Assisi should begin an encyclical letter on ecology and 
climate with the first words of that great hymn of praise to the Creator. 
Our concern for the environment and creation is not simply a popular 
trend on social media that makes the contemporary Church “more rel- 
evant” in modern society. Our care for the environment stems from a 
deeply sacramental view of creation as found in the book of Genesis and 
our belief that Christ is the perfection of creation and humanity. We are 
called to be stewards of God’s creation, not to plunder and abuse it solely 
for our gratification. 


It is of concern at times that those who cheer the loudest for Pope 
Francis ignore the deep and profound call to conversion that comes from 
such a devastating critique of modern life—not just about the culture of 
waste but also the accumulation of material goods that sometimes fills our 
homes but also has the capacity to kill our spirit and imprison our souls. 
Social critics in Australia often give statistics about clothes people buy 
that never get worn, books never read, music that is not played, movies 
never watched and food that gets wasted.*? And we buy more and more 
storage facilities to house these golden calves while at the same time 
becoming indifferent to the homeless, those with mental illness, the unem- 
ployed, the single mother living in public housing, the refugee and asylum 
seeker, the plight of indigenous Australians and the most marginalised in 
our community. 


In the early years of the pontificate of John Paul II, the great global ideo- 
logical battlelines were between communism and capitalism. Francis, how- 
ever, is not out to win some political or ideological battle. Pope Francis 
wants the Church to win the “pastoral war.” One of the key issues for Pope 
Francis is a sober discernment of the pastoral situation that affects relatively 
prosperous western countries. If rampant consumerism is so good and is to 
be highly exalted, why do we have such unprecedented levels of domestic 
violence, marital breakdown, suicide, addiction to illicit drugs such as ice, 
mental illness, depression, addiction to prescription medication, gambling, 
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alcohol and the one addiction that is reaching epidemic proportions, hard- 
core internet pornography and child exploitation? A relatively prosperous 
country like Australia has deep wells of profound spiritual poverty that 
demand an immediate pastoral response. When Pope Francis speaks about 
the culture of waste and a sense of privilege and entitlement, these words get 
under our skin and irritate our conscience. The only solution is what sacred 
scripture prescribes — metanoia, the essential element of authentic disciple- 
ship. 

In order to help us on the journey of conversion and discipleship, Pope 
Francis has the ability to name certain pastoral realities that are challenging 
and confronting. In an address to priests and religious, the old Jesuit spiritual 
director asked his audience to be attentive to those times of “listlessness” in 
ministry or what the spiritual writers call acedia. The times of drift and lack 
of direction when we are not sure if we are doing something meaningful with 
our lives, not receiving praise and affirmation from our parishioners and 
sometimes becoming resentful because of this, jealous that our colleagues 
are getting the better positions and due recognition, feeling overlooked by 
bishops and superiors, wanting positions that give us extra income and 
opportunities for travel. According to Pope Francis, these are moments when 
the devil enters, when the self gets inflated and the pastoral mission of ser- 
vice and love of the poor is diminished, hence his reminder about contact 
with the “smell of the sheep.” Even many laity seems challenged by Pope 
Francis. It would appear that those of a conservative disposition roll their 
eyes at talk of the “Francis effect,” “the smell of the sheep” and “going to 
the peripheries.” It is important to state for the record that Pope Francis 
should not be blamed for this. In fact, one should blame the Council of 
Trent! It was Trent that revolutionised the structure of parish and diocesan 
life to ensure proper and adequate pastoral care of God’s people. The reform 
decrees of Trent speak incessantly about caring for and nourishing the flock 
of Christ.°° It was this pastoral paradigm that Angelo Roncalli interpreted, 
studied and practised throughout his adult life.>! It is the pastoral paradigm 
of Vatican II, interpreted in a particular way by the bishops of Latin Amer- 
ica, that has largely framed the vision of Jorge Mario Bergoglio, by which 
Pope Francis is now leading the Church. 


5 John O'MALLEY, Trent: What Happened at the Council, Cambridge, MA, The Belknap 
Press of Harvard University Press, 2013. O’Malley reminds us that the issue of residence 
for bishops was a hotly debated topic at Trent. 

51 Max Vopo_a, “I met Charles Borromeo ... and he brought me to Vatican II,” in Pacifica, 
26:2 (2013), 171-183. 
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3 — A New Pastoral Paradigm 


Pope Francis lives the legacy of Vatican II rather than debating the finer 
points of its interpretation. He has not entered the international scholarly 
debates as did his predecessor Benedict XVI. In fact, Pope Francis has said 
very little specifically about the “interpretation” of Vatican II, but what he 
“does” with regard to the Council is significant. Witness his announcement 
of the Extraordinary Jubilee of Mercy on the fiftieth anniversary of the close 
of Vatican I, his decision to jointly canonise John XXIII and John Paul II, 
the beatification of Paul VI and the nomination in 2014 of the late Arch- 
bishop Loris Capovilla, former secretary of John XXIII, to the College of 
Cardinals. 


In a subconscious way, Pope Francis adopts the style and language of 
Vatican II in terms of the pastoral imperative emphasised by John XXIII and 
the necessity for dialogue between faith and culture emphasised by Paul VI. 
Just as the Second Vatican Council called on the Church to observe the new 
and changing cultural realities of the twentieth century and interpret these 
“signs of the times” in the light of the Gospel, so also today Pope Francis 
is calling on the Church to recognise and interpret the new pastoral, cultural, 
and global realities of our age. In Evangelii gaudium (73), the pope states: 

We need to look at our cities with a contemplative gaze, a gaze of faith 
which sees God dwelling in their homes, in their streets and squares.... In 
their daily lives people must often struggle for survival and this struggle 
contains within it a profound understanding of life which often includes a 
deep religious sense.... New cultures are constantly being born in these vast 
new expanses where Christians are no longer the customary interpreters or 
generators of meaning. A completely new culture has come to life and con- 
tinues to grow in our cities.” 


An example of the completely new culture that Pope Francis refers to is the 
rapid development of the internet and social media in the last decade that has 
completely revolutionised our lives. Future historians and social analysts 
might judge this period as tantamount to the social, cultural and economic 
changes brought about by the Industrial Revolution in eighteenth century 
England. The world of the internet and digital technology is precisely “the 
vast new expanse” where Christians are no longer the customary interpreters 
and generators of meaning and where a completely new culture has come to 
life before us. 


52 Pope FRANCIS, apostolic exhortation Evangelii gaudium, 24 November 2013, http: //w2.vatican. 


va/content/francesco/en/apost_exhortations/documents/papa-francesco_esortazione- 
ap_20131124_evangelii-gaudium.html (22 March 2017). 
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The second part of this quotation requires careful ongoing study, reflec- 
tion and interpretation. This new global reality also requires an immediate 
pastoral engagement for the renewal of the Church. In the wake of the Coun- 
cil of Trent, St Charles Borromeo exercised immediate pastoral contact and 
solicitude that was rare for bishops at that time. In fact, some would say that 
Borromeo was too preoccupied with the rigid and obsessive minutiae of 
parish and diocesan life. But this was precisely the level of pastoral engage- 
ment and renewal that was required for the Church. Angelo Roncalli had 
spent most of his life studying the pastoral visitation of Borromeo and 
intuited that only direct and immediate pastoral contact was able to renew 
the mission of the Church in the face of changing historical circumstances 
and in response to new needs in the middle of the twentieth century. Roncalli 
shaped the language and style of his own ministry within this historical con- 
text. 


Pope Francis calls for something similar in the context of changed histor- 
ical circumstances. The ongoing international scandal of child sexual abuse 
calls for a Church that is demonstrably more humble, more transparent and 
committed to restorative justice. This area in particular demands strong and 
decisive leadership, and I speak from the perspective of our Australian con- 
text where a national Royal Commission on Institutional Child Sexual Abuse 
is to hand down a report that we know will be highly critical not just of the 
Catholic Church but other institutions as well. The reforms instituted by Pope 
Francis to bring about greater transparency with regard to the scandal of 
Vatican finances has echoes of the major financial scandals Bergoglio dealt 
with when he first became archbishop of Buenos Aires. He has spoken 
often about the genius of women and the need to have them better repre- 
sented at various levels of Church leadership and administration, but some 
have criticised this as empty words; and the newly announced commission 
to study the question of women deacons might simply raise unrealistic 
expectations. 


Conclusion 


Having greatly transformed the papal office, there is no going back on the 
path of enhancing collegiality in the Church as evidenced by his C9 Com- 
mission of Cardinals and the change in dynamic at two Synods of Bishops. 
Pope Francis wants genuine synodality in the Church as stated on the night 


5 PIQUÉ, Pope Francis: Life and Revolution, 105. 
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of his election, a Church that “journeys together.” One suspects that a truly 
synodal Church for Francis is something like the Lord’s command centuries 
ago to the saint of Assisi: “Francis, go and rebuild my house which you can 
see is falling into ruin.” That ruin is before us; child sexual abuse, clerical- 
ism, a culture of privilege and entitlement, a culture of waste when we are 
poor stewards of creation, indifference to the poor and those in difficult 
pastoral situations, a hardness of heart at times that finds refuge in the Cat- 
echism of the Catholic Church and the Code of Canon Law as opposed to 
deep, meaningful pastoral contact with the poor, the broken and the margin- 
alised. This not only demands infinite patience from pastors but a paradigm 
shift in terms of the style and shape of our pastoral ministry and to remember 
that the shepherd is found where the sheep are lost. In the ongoing task of 
pastoral ministry and evangelisation, a truly missionary Church “at the per- 
ipheries” is called to live the daring vision of the Second Vatican Council 
that we read in Dei Verbum: “For (the Church) wants the whole world to 
hear the summons to salvation, so that through hearing it may believe, 
through belief it may hope and through hope it may come to love. ”5* 


54 Austin FLANNERY, (ed), Vatican II Council: Constitutions, Decrees, Declarations, DV 1. 
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NTAMBWE KASONGO, Paul Vincent, C.S.Sp., Normes canoniques sur les 
moyens d’éviter les litiges et leur application dans le contexte culturel 
du Congo-Kinshasa. Soutenue le 26 janvier 2016. Directeur de thèse : 
Prof. Wojciech Kowal, o.m.i. 


L'expérience humaine prouve qu’il est difficile ou quasi impossible de 
vivre sans conflits, soit d’idées, soit d’intéréts. Ces derniers sont sources de 
tensions et méme parfois de violences entre les membres de la communauté 
humaine. Ainsi, leur résolution paisible permet souvent à la communauté 
humaine d’avancer pacifiquement, harmonieusement et dans la justice vers 
un meilleur vivre ensemble. 


L'Église, comme toute autre société humaine s’efforce de vivre en har- 
monie interne mais elle n’est pas exempte du phénomène conflictuel parmi 
ses membres. La polarisation qui se vit dans les milieux ecclésiaux découle 
souvent des conflits qui ne sont pas bien résolus, du fait que l’Église ne 
possède ou n'utilise pas toujours les moyens appropriés d’éviter et de régler 
les litiges de ses membres. 


Comme c’est le cas ailleurs, la situation actuelle de l’Église au Congo- 
Kinshasa démontre qu’il existe des conflits en son sein, et que, parfois, les 
fidèles font recours aux tribunaux étatiques pour essayer de régler leurs dif- 
férends. Cette démarche se justifie par le fait que les responsables des Églises 
particulières n’ont pas organisé des moyens pratiques pour permettre aux 
fidèles de bien régler leurs conflits au sein de l’Église. 

Pourtant le législateur manifeste son souci d’éviter ou de clore pacifique- 
ment les litiges entre les membres de la communauté. Le canon 1446 pré- 
sente ce principe fondamental, qui est aussi appliqué au mariage (cc. 1676; 
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1695); tandis que les canons 1713-1716 (voir aussi le canon 1733) indiquent 
certains mécanismes pratiques destinés a la résolution pacifique des litiges. 


En sus, par souci pastoral et pour pallier aux problèmes canoniques qui 
sont liés au défi de résolution des conflits d’une part, et la sollicitude pasto- 
rale confiée à la responsabilité de la conférence des évêques d’ autre part, cela 
a conduit au sujet de recherche suivant : « Normes canoniques sur les 
moyens d’éviter les litiges et leur application dans le contexte culturel du 
Congo-Kinshasa ». Cette étude se veut une contribution à la réflexion sur 
l’application des normes universelles (cc. 1714; 1733, § 2) dans le contexte 
particulier du Congo-Kinshasa; d’autant plus que le CIC prévoit une ouver- 
ture qui permet aux conférences des évêques d’édicter des normes complé- 
mentaires les concernant afin de tenir compte des situations particulières se 
vivant sur leurs territoires. 


Pour ce faire, dans le premier chapitre, on se limite aux actions de l’Église 
au Congo-Kinshasa qui s’orientent dans le sens du rétablissement de la jus- 
tice au sein du peuple de Dieu, en portant une attention particulière sur les 
moyens de résolution des conflits ainsi que sur les questions qu’ils soulèvent. 


Le second chapitre aborde la notion de la résolution des conflits intra-ecclé- 
siaux dans l'Église primitive (Mt 18,15-17 et 1Co 6,1-8), la résolution du litige 
par la transaction ou la conciliation selon la tradition canonique, la procédure de 
compromis entre deux parties en conflit par la solution équitable selon le 
canon 1446 du Code de 1983 et enfin, l’application du principe d’éviter les 
litiges dans les procès matrimoniaux et dans le contexte du recours administratif. 


Le troisième chapitre examine quant à lui, les possibilités concrètes énumé- 
rées dans la législation universelle comme moyens pouvant aider à éviter les 
procès. Il s’agit de la transaction, la conciliation et l’arbitrage dans le cadre des 
procès judiciaires et de la médiation dans le cadre d’un recours hiérarchique. 


Le quatrième chapitre est consacré aux mécanismes de résolution des 
conflits au Congo-Kinshasa, qui sont une proposition pouvant servir dans 
l’élaboration d’une législation particulière en ce qui concerne les moyens 
d’éviter les litiges dans le contexte socio-culturel de ce pays. 


LASCHUK, Alexander M., Assemblies of Hierarchs and Conferences of 
Bishops: A Comparative Study. Defended 30 May 2016. Supervisor 
of the Thesis: Professor Jobe Abbass, O.F.M. Conv. 

In numerous regions, whether due to migration or historical circumstance, 


a plurality of Churches sui iuris coexist with varying degrees of interaction. 
The main question of this thesis is: what does the single Corpus iuris canonici 
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offer with respect to a model of collegiality for the bishops of a given region 
and what options are available in an inter-ecclesial environment? 


To answer this question, this study engages in a comparative analysis of 
the canons on assemblies of hierarchs and conferences of bishops as pre- 
sented in the Latin and Eastern codes, respectively. There are four chapters. 
Chapter one examines the historical, theological, and canonical foundations 
for episcopal collegiality. Chapter two is an examination of the general can- 
ons on conferences of bishops as articulated in the 1983 Latin Code. Chapter 
three studies the legislation governing assemblies of hierarchs as articulated 
in canon 322 of the Eastern Code. Chapter four critically examines these two 
models as presented in the codes by means of comparative legal analysis. 
The general canons on conferences and assemblies are examined for their 
similarities and differences on numerous points. Further, concrete implemen- 
tation of these structures is observed by contrasting already-promulgated 
statutes of both conferences of bishops and assemblies of hierarchs. Finally, 
this study offers practical suggestions for collegial activity in inter-ecclesial 
environments so as to promote collegial activity while respecting the jurid- 
ical autonomy of the different Churches sui iuris. 


The proposal of this study is thus two-fold. First, in those territories where 
assemblies have not been erected but a plurality of Churches coexist, both in 
traditional “Eastern” territories and the diaspora, assemblies of hierarchs 
should be explored as a model for collegial activity. These structures can 
coexist along the already existing collegial bodies proper to the individual 
Churches. Second, these assemblies should be given competencies that reflect 
the broad possibilities of CCEO canon 322 in a manner that is both deliberative 
and respects the limitations provided by the common law. Common pastoral 
activity is of foremost importance and the assembly of hierarchs facilitates this 
activity in a spirit of collaboration and, importantly, equality. Promotion of 
these Churches must be made a priority in the Church’s ecclesial mission and 
the failure to do so risks detracting from that diversity which, far from sub- 
tracting from the Church’s splendour, contributes to its unity. 


ROSINSKI, Michael, S.J., Due Process to be Followed in the Administra- 
tion of Discipline in Religious Institutes according to the Code of 
Canon Law. Defended 31 May 2016. Supervisor of the Thesis: Pro- 
fessor John A. Renken 


The need for just and fair procedures for responding to accusations of 
misconduct is a sad but necessary part of governance in religious institutes. 
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Many institutes, or parts of institutes, have established protocols for address- 
ing accusations of sexual misconduct by their members. Not all forms of 
misconduct, however, are sexual in nature, nor does the law (proper or uni- 
versal) anticipate every imaginable form of misconduct. Superiors in religious 
institutes rightly have discretionary authority to address matters, including 
disciplinary matters, about which the law is silent. Rarely, however, do 
superiors in religious life have adequate experience or training to address 
complex disciplinary cases in ways that follow the relevant law, respect the 
rights of all parties, and ensure the safety of potential new victims. 


The thesis begins with an examination of the Church’s magisterial docu- 
ments that have bearing on the administration of discipline in religious insti- 
tutes from the time of the Second Vatican Council until the present. It looks 
at the nature of power exercised by religious superiors and the place of rights 
and other legal parameters in structuring all disciplinary procedures, even 
when the misconduct in question is not defined in law as a delict. The thesis 
uses the disciplinary procedures that exist in Book II and Book VI of the 
Code of Canon Law as the basis for developing guidelines for non-penal 
disciplinary cases, that is, cases of misconduct which violate some divine, 
ecclesiastical, or proper law, but which are not defined in the law as a delict. 


PHAM, Bryan, S.J., A Public Juridic Person in Canon Law Seeking 
Chapter 11 Bankruptcy Protection in the United States: Theory, Pro- 
cess, and Application. Defended 20 June 2016. Supervisor of the 
Thesis: Prof. John A. Renken 


According to the 1983 Code of Canon law, public juridic persons in the 
Catholic Church are erected by competent ecclesiastical authority. Endowed 
with the right to acquire, retain, administer, and alienate ecclesiastical goods 
(i.e., properties), public juridic persons receive their mission from the 
Church, speak in the name of the Church, and make available their ecclesi- 
astical goods to further the mission of the Church. In the United States of 
America, public juridic persons have the option to be incorporated under 
civil law. When civilly incorporated, these institutions are afforded the same 
legal rights and protections that other corporations have under civil law. The 
right to file for reorganization bankruptcy under Chapter 11 of Title 11 of 
the federal Bankruptcy Code of the United States is among those rights. 


This dissertation proposes that civilly incorporated public juridic persons 
should file for reorganization bankruptcy under Chapter 11 of the Bankruptcy 
Code when faced with insurmountable pressures from claimants and 
creditors and when their stable patrimonial condition is at risk. To achieve 
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this objective, this dissertation begins by providing a survey understanding 
of public juridic persons (chapter one) and the care of their ecclesiastical 
goods (chapter two) according to the C/C/83. Next, this dissertation surveys 
the nature and the process of reorganization bankruptcy under Chapter 11 
of the Bankruptcy Code (chapter three). Finally, in light of the technical 
principles and the theories developed in the previous chapters, this disser- 
tation proposes a method for civilly incorporated public juridic persons to 
file for reorganization bankruptcy under Chapter 11 (chapter four). 
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BAURA, Eduardo e Massimo DEL Pozzo (red.), Diritto e norma nella liturgia, 
Pontificia Universita della Santa Croce, Monografie giuridiche 45, Milan, 
Giuffrè Editore, 2016, 357 p. — ISBN 978-88-14-21588-9 — € 38,00 


La présente monographie recueille les Actes du XX° Convegno di Studi 
de la faculté de droit canonique de l’Université pontificale de la Sainte- 
Croix, tenu à Rome en avril 2016. Pour choisir le thème du colloque, les 
organisateurs ont estimé qu’une « réflexion sur les droits impliqués dans la 
praxis liturgique relative aux fidéles, aux autorités ecclésiastiques et a la 
communauté ecclésiale, et une profonde prise en compte du rôle de la norme 
juridique permettent de parvenir à un célébration du culte public intégral 
juste et profitable, au-delà des questions concrètes que la législation litur- 
gique en vigueur peut poser ». 


La première journée a été consacrée à la dimension de justice intrinsèque 
au culte. Le professeur Jaume Gonzälez Padrés a présenté « la dimension 
sociale de la liturgie » (p. 1-28) à partir de Sacrosanctum Concilium, qui a 
permis de dépasser une vision essentiellement légale de la liturgie et de 
récupérer le rapport Saint-Esprit-sacrements. La théologie sacramentaire a 
compris qu’il convenait d’approfondir le rapport entre sacrements et pratique 
sous l’aspect de la responsabilité des chrétiens dans la construction du 
monde. Après avoir présenté la liturgie comme expérience de Dieu, l’auteur 
énumère sept défis de la liturgie. 


Le professeur Carlos José Errazuriz M. parle ensuite de « l’intrinseca 
doverosità liturgica e giuridica del culto ecclesiale » (p. 29-58). Il se demande 
d’abord si le « droit liturgique » possède ou non une nature juridique, puis 
passe à l’analyse de la « dynamique personnelle-institutionnelle dans le 
domaine jusliturgique ». Plus que de loi, de norme ou de règle, l’auteur 
préfère parler de « doverosità » ou de caractère obligatoire ou normatif du 
culte liturgique afin d’en présenter toutes les dimensions, dont les dimen- 
sions liturgique et juridique. Il relève que le bien précède le devoir, ce qui 
permet de comprendre que des normes intrinsèquement liturgiques puissent 
exister, et que la vérité du devoir liturgique naît de son rapport avec le 
sacerdoce du Christ et avec sa participation dans l’Église tant moyennant le 
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sacerdoce ministériel que le sacerdoce commun. L’auteur examine les droits 
et les devoirs de l’Église en tant qu’institution et des personnes dans l’en- 
semble de la célébration liturgique, puis le droit des personnes à recevoir les 
signes liturgiques et les devoirs correspondants. 


« Le caractère juridique et la perspective anti-juridique dans l’interpréta- 
tion et la réception de Vatican II » (p. 59-110) sont amplement détaillés par 
le professeur Javier Otaduy. Partant de l’anti-juridisme du XX siècle, l’au- 
teur montre la place du droit dans la liturgie avant de décrire l’herméneutique 
du concile Vatican II à laquelle font suite une herméneutique de la rupture, 
une herméneutique de la réforme dans la continuité et une herméneutique de 
la continuité et de la rupture dans le domaine liturgique. Après avoir parlé 
de la réception du concile, il termine par quelques observations. 


Il revient au professeur Massimo del Pozzo d’aborder la question de 
l’« autorité ecclésiastique et droits des fidèles dans la liturgie » (p. 111-154), 
en partant du principe que les droits des fidèles sont antérieurs au rôle de 
l’autorité. L'auteur analyse les dispositions de Redemptionis Sacramentum 
en la matière puis la reconstruction effectuée par la doctrine canonique des 
professeurs Alessio, Le Tourneau et Rincôn-Pérez, avant de proposer « une 
tentative de reconstruction personnelle » à partir de l’essence et des caracté- 
ristiques du phénomène liturgique : unité et intégrité qui protègent la 
concorde ; la vérité de la célébration, conforme à la volonté du Christ ; la 
qualité et la réalité de la participation qui mesurent la bonté du service 
assuré ; la beauté et la dignité. En outre, le droit des fidèles à la liturgie est 
un droit à la plénitude du bien qui doit leur être donné. L'auteur montre alors 
qu’au lieu de se demander « quels » sont les droits des fidèles dans le 
domaine liturgique, il est préférable de se demander « ce que » sont les 
exigences de justice par rapport au culte. Car les droits ne sont pas une 
concession ou une série de faveurs mais la juste reconnaissance de la dignité 
et de la liberté constitutives de l’Église. En outre, au-delà du lien légal 
imposé par la discipline ecclésiastique, la donnée la plus significative est 
l’obligation de concourir de façon positive et active à l’édification du Corps 
mystique du Christ. Le bien liturgique requiert la coopération de tous. L’au- 
teur examine ensuite le rôle de l’autorité dans la liturgie. 


« Le droit au rite liturgique » (p. 155-189) est présenté par le professeur 
Astrid Kaptijn, qui commence par décrire la genèse du canon 214 CIC et se 
son parallèle oriental, le canon 17 CCEO, avant d’en examiner le contenu et, 
notamment, les différences terminologiques entre culte de Dieu et culte 
divin, dispositions du rite propre et prescriptions de l’Église sui iuris propre. 
Puis l’auteur se demande si le contenu de cette norme comporte un ou deux 
droits subjectifs, à partir des propositions des professeurs Parlato et Cenalmor, 
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avant de centrer son attention, à partir d’exemples concrets, sur le seul droit 
au rite liturgique, c’est-à-dire le droit à assister aux cérémonies liturgiques 
dans son rite propre et à recevoir les sacrements dans son rite propre. L’au- 
teur souligne que la protection du droit au rite liturgique dépend des instru- 
ments mis en place par les pasteurs. 


La deuxième journée du colloque a porté sur la norme liturgique. Le 
premier intervenant, le professeur Manuel Nin, s’est intéressé à « l’origine 
historique de la réglementation de la liturgie » (p. 191-215), en étudiant les 
sources des liturgies orientales, puis leur formation à l’époque archaïque et 
à l’époque de consolidation, et enfin à la suite d'événements ou en rapport 
avec des lieux qui leur ont conféré leur visage particulier. 


« Le système normatif liturgique. Nature et typologie des dispositions 
régulatrices du culte » (p. 217-252) est le sujet traité par le professeur 
Eudardo Baura, qui souligne d’emblée que le caractère de bien externe 
appartenant à la communauté et à chaque fidèle, dépendant de la conduite 
d’autres, fait de la liturgie un bien juridique. En d’autres termes, la liturgie 
est un droit de l’Église et de chaque fidèle, à qui il appartient de participer 
au culte public intégral que d’autres doivent lui donner en toute justice. Le 
caractère juridique de la liturgie ne porte pas seulement sur les biens impli- 
qués dans les actions liturgiques, tels l’administration d’un sacrement, le 
respect des compétences de chacun, mais sur le bien liturgique en soi. L’on 
remarquera que les rubriques facultatives ont, elles aussi, une dimension 
juridique, car elles accordent une faculté de choix qui doit être respectée. La 
norme liturgique devra respecter les droits préexistants, le rôle attribué à 
chaque participant et plus encore la nature du culte. Le législateur devra donc 
connaître au moins les aspects essentiels de la liturgie, et, à l’heure d’orga- 
niser l’action liturgique, privilégier les droits des fidèles à recevoir les 
moyens de salut et à rendre le culte public selon les dispositions de l’Église. 
L'auteur présente ensuite la typologie formelle de la norme liturgique, le 
culte public ayant une dimension universelle, qui ne gomme toutefois pas la 
spontanéité du peuple et les traditions particulières, ce qui requiert qu’une 
place soit laissée au droit particulier et à la coutume. 


Le professeur Antonio Sanchez-Gil examine les caractères « universel et 
particulier dans les normes liturgiques » p. 253-303), en partant de la liturgie 
eucharistique comme racine de la communion entre les Églises particulières 
au sein de l’Église universelle. Il examine ensuite ces caractères d’universa- 
lité et de particularité dans la constitution conciliaire sur la liturgie, puis dans 
les dispositions canoniques en matière liturgique, avant de s’arrêter aux édi- 
tions typiques des livres liturgiques, tant en latin qu’en langues vernaculaires, 
au Missale Romanum et à son Institutio generalis. 
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« Les communautés locales et l’inculturation de la lex orandi » (p. 305- 
325), est le sujet abordé par le professeur Randifer Boquiren, qu’il traite en 
trois points : la détermination de la notion de « communauté locale dans 
l’organisation de la liturgie selon le magistére et les sources liturgiques 
actuelles ; l’affirmation du rôle prépondérant des Églises locales dans l’évan- 
gélisation et l’inculturation en général ; l’action « inculturante » de l’Église 
locale dans le contexte du développement organique de la liturgie, vue à 
partir des positions du P. Chupungco et du P. Alcuin Reid sur ce qu’il faut 
entendre par le « progrès organique » que semble impliquer Sacrosanctum 
Concilium n. 23. 


La dernière intervention est à la charge du professeur Giuseppe Comotti et 
porte sur « l’importance de la coutume dans le domaine cultuel » (p. 327-351), 
avec pour point de départ une citation de 1 Co 11, 23 : Accepi a Domino quod 
et tradidi vobis. L'auteur cherche à voir le sens que peut avoir et la place que 
peut occuper aujourd’hui dans le droit de l’Église la production coutumière de 
normes dans la discipline liturgique, et à quelles conditions cela peut se faire. 
Il montre que les livres liturgiques et le Codex Iuris Canonici accordent une 
place restreinte à la coutume en cette matière, puis il décrit les conditions de 
la coutume liturgique : que le comportement coutumier puisse être rapporté à 
une communauté capax legis saltem recipiende, et ce, grace au consensus des 
fidéles qui participent habituellement a la vie liturgique de la communauté en 
question ; l’élément matériel est d’être cum animo iuris inducendi, ce qui 
semble impliquer une participation de la communauté au processus de forma- 
tion normative. La rationabilitas sert de critère pour distinguer les coutumes 
contra legem et les abus liturgiques. Les derniers points abordés sont celui de 
la valeur interprétative de la coutume et la loi liturgique usu non recepta et 
celui de la fidélité à la loi liturgique et de l’esprit créatif de la communauté. 
Rien n’empêche de considérer la loi liturgique comme une législation 
« ouverte », qui peut donc être sujette à une interprétation coutumière qui, bien 
loin d’être preter ou contra legem, a pour effet de traduire dans les faits une 
norme contenue in nuce dans le donné législatif. 


Dominique LE TOURNEAU 


BERNARD, Bénédicte, Laïcité française et sécularité chrétienne, Paris, L’ Har- 
mattan, coll. Religions et spiritualité, 2016, 543 p. — ISBN 978-2-343- 
10313-6 — € 42,00 


Cet ouvrage est la thèse de doctorat en droit canonique soutenue par 
l’auteur fin 2015 à l’Université pontificale de la Sainte-Croix. L’auteur est 
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avocat en droit privé et ATER à l’Université de Paris I Panthéon-Sorbonne. 
Nul ne peut comprendre la laïcité « à la française » s’il ignore les circonstances 


ayant conduit la République à constitutionnaliser ce principe qui, de fait, 
reste souvent incompréhensible en dehors de l’hexagone. 


La première partie examine une question importante : « La laïcité fran- 
çaise : une laïcité ouverte ? » L'auteur s’y livre à une analyse historique de 
l’élaboration du concept de laïcité : « Le processus de sécularisation des 
institutions depuis la société d’Ancien Régime » (p. 23-150), processus qui 
connaît quatre étapes : de la société d’Ancien Régime à la loi de 1905, ou 
de l’union à la séparation du trône et de l’autel ; de la séparation au compro- 
mis obligé (1905-1924) ; du compromis au principe constitutionnel (1924- 
1958) ; du principe théorique de la laïcité au laïcisme pratique (1958-2014). 
Me Bénédicte Bernard souligne que la révolution française, en donnant une 
forte impulsion au processus de sécularisation des institutions, a mis fin au 
cléricalisme et à une certaine confusion entre « le trône et l’autel ». Le prin- 
cipe juridique de laïcité qui s’élabore « signifie surtout le principe d’exclu- 
sion de la religion de la sphère publique, devenue un espace neutre dans 
lequel la religion peut se manifester, mais sans interagir ». L'Église catho- 
lique peut-elle accepter le modèle de laïcité française sans renoncer à son 
identité ? L’auteur ne répond pas directement à cette question, car elle pré- 
fère « parier sur la réconciliation entre deux conceptions de la laïcité ». 
Toute la thèse soutenue ici va donc s’articuler autour de l’harmonisation de 
ces deux conceptions, « l’objectif étant de démontrer que la laïcité n’est pas 
en opposition avec la sécularité chrétienne, mais qu’elle en est la condition 
sine qua non, sauf à dégénérer en laïcisme ». 


Cela demande de se livrer à une analyse juridique du droit français de 
manière à expliquer ce que recouvre exactement le concept de laïcité. C’est 
l’objet du chapitre 2, intitulé « le régime juridique de la laïcité française : un 
modèle ? » (p. 151-235). L'auteur y étudie d’abord la marche vers une défini- 
tion juridique de la laïcité en régime de séparation, puis les particularités de la 
laïcité française. Le régime de laïcité mis en place n’est pas, en soi, opposé 
aux croyances, même s’il se garde bien de se départir de son radicalisme ori- 
ginel, car la liberté de croyance et de pratiquer un culte doit être entière, sous 
réserve du respect de l’ordre public. Nombre d'aménagements pragmatiques 
ont d’ailleurs été apportés au principe de laïcité. Celui-ci est en évolution et 
voit s'étendre son champ d’application, de sorte que les convictions person- 
nelles ne peuvent faire l’objet d’aucune discrimination, ce qui conduit à recon- 
naître aux homosexuels le droit de se marier, le droit « à mourir dans la 
dignité », etc. Cette évolution s’opère par différentes voies, mais requiert en 
tout état de cause une éducation à la laïcité, qui apparaît comme une priorité. 
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À première vue, il semblerait que l’exception française s’insére parfaite- 
ment dans le cadre européen, sans perdre sa particularité, la Cour européenne 
des droits de l’homme ayant adopté, dans sa jurisprudence, une orientation 
centrée sur la protection du pluralisme religieux parfaitement compatible 
avec la laïcité française. Cependant, à y regarder de plus près, l’on constate 
que la France risque de se voir confrontée à un modèle multiculturel qui 
l’obligerait à redéfinir sa laïcité. 

Quelles sont donc les particularités de cette laïcité française ? Il s’agit 
d’abord du principe de séparation et de neutralité de l’espace public, espace 
dans lequel s’effacent toutes les particularités. C’est ensuite la privatisation 
de la religion, qui n’a plus d’impact sur l’organisation de la cité. Nous avons 
en troisième lieu le refus des communautarismes, qui tendent à une mise à 
égalité des lois de l’État avec celles des communautés minoritaires, faisant 
éclater les principes d’égalité et de laïcité. 


Ces principes étant rappelés, l’on en vient à la limite existant entre les deux 
approches que sont la laïcité et le laïcisme. Le laïcisme est davantage que la 
seule interdiction de pratiquer un culte. Il se reconnaît surtout à la séparation 
des organisations religieuses et de l’État qui exclut toute coopération positive 
entre eux, au relativisme éthique et à la mise en place d’une idéologie qui 
conduit à l’indifférentisme religieux, et surtout à l’exclusion du religieux de la 
sphère publique. « C’est donc bien la définition de la laïcité qui détermine son 
contraire. » De fait, le modèle français de laïcité porte en lui un principe are- 
ligieux qui tend à exclure systématiquement les religions de la sphère publique. 
Ce n’est pas la liberté de conscience qui affecte la laïcité, mais les fondements 
sur lesquels elle s’appuie : la réduction de l’homme à sa seule dimension ter- 
restre, le postulat selon lequel l’homme se suffit à lui-même, l’absolutisation 
de la liberté et le relativisme des valeurs érigé en norme morale. Dans ce cadre 
juridique de séparation, laïcité française et sécularité chrétienne peuvent 
paraître incompatibles. Il s’agit de montrer que, depuis Lumen Gentium et la 
doctrine sur l’autonomie des réalités temporelles (cf. c. 227), cette dernière 
« s’adapte parfaitement aux principes universels de la laïcité ». 


C’est ce que l’auteur se propose de démontrer dans la deuxième partie : 
« La sécularité chrétienne ou la culture de la liberté ». Le changement de 
perspective réalisé au concile Vatican II à propos de la mission des fidèles 
laïcs « permet de résoudre l’éternel conflit de compétences entre le pouvoir 
ecclésiastique et le pouvoir temporel ». Il convient alors d’examiner « la 
laïcité selon la conception de l’Église » (p. 241-343). Après avoir présenté 
la notion de sécularité avant le concile Vatican II telle que déterminée par 
les catégories juridiques du lus publicum ecclesiasticum, et l’évolution du 
magistère vers un dépassement des catégories anciennes, par abandon 
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progressif de la théorie du pouvoir indirect in temporalibus et une lente 
acceptation du principe de séparation, l’on en arrive à valoriser l’autonomie 
du temporel et de la liberté religieuse comme droit naturel, ce que facilite la 
volonté affichée par des mouvements laïcs (JOC, JEC, etc.) et des théolo- 
giens et des intellectuels de réconcilier christianisme et modernité. L'auteur 
en vient alors à la notion de sécularité après le concile Vatican IT et à ses 
implications sur l’acceptation du principe de laïcité. Le concile commence 
par affirmer l’autorité magistérielle de l’Église, en même temps qu’il aban- 
donne la thèse du pouvoir indirect ; il reconnaît la légitime autonomie des 
réalités temporelles (cf. GS 36) ; et définit les principes juridiques appli- 
cables aux relations Église-États (cf. GS 76). Quelles sont les implications 
juridiques de cette doctrine ? Et d’abord, dans l’ordre canonique. Le principe 
d'autonomie de l’Église n’a pas été consacré par le CIC, pas plus que le 
principe de collaboration entre l’Église et l’État, tous deux présents dans le 
projet de Lex Ecclesie Fundamentalis. Ces implications sont surtout pré- 
sentes dans la relation laïcs-hiérarchie dans la mesure où la sanctification des 
réalités temporelles leur revient en propre. Le canon 227 consacre le droit 
fondamental des laïcs à l’autonomie dans les réalités temporelles et déter- 
mine l’agir des fidèles dans la société civile et le respect ou non de la laïcité. 
Dans l’ordre civil, ce qui compte désormais, c’est le respect de la liberté 
religieuse de tous par l’État. La doctrine conciliaire repose sur le respect de 
la dignité de la personne humaine. La relation Église-État est comprise dans 
un contexte de collaboration, l’Église attendant de l’État qu’il ne s’ingère pas 
dans ses affaires internes, et qu’il respecte sa liberté et son autonomie. Désor- 
mais la voie privée, l’action libre et responsable des fidèles exercée en leur 
nom propre, prie sur la voie hiérarchique, celle de l’action de la hiérarchie 
et des fidèles par mandat de ladite hiérarchie. 


« La voie privée : une sécularité chrétienne sans indifférentisme religieux 
ni relativisme moral », tel est l’intitulé du chapitre 4 (p. 345-408). Elle 
implique la formation des consciences (c. 229 $ 1), qui est un droit-devoir 
des fidèles et de la hiérarchie, et la liberté des laïcs (c. 227). Mais celle-ci 
doit s’exercer dans l’obéissance aux pasteurs (c. 212) et une répartition des 
compétences : les pasteurs énoncent les principes moraux, les fidèles 
recherchent des solutions aux problèmes temporels qui soient en accord avec 
ces principes moraux. Le chrétien se trouve confronté au relativisme démo- 
cratique et à l’indifférentisme religieux et, s’il faut reconnaître la légitime 
autonomie de l’ordre démocratique, suivant en cela Centesimus annus, n° 47, 
il faut souligner aussi la responsabilité des laïcs et leu collaboration à l’efhos 
politique : c’est « en participant à l’élaboration de l’ethos politique que les 
laïcs assumeront, en toute responsabilité, leur responsabilité de citoyens et 
la part de la mission de l’Église qui leur revient ». 
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Au terme de son étude, Me Bénédicte Bernard présente dans une « pro- 
position conclusive » neuf principes d’une laïcité équilibrée : 1) le principe 
d’indépendance des deux ordres et la non-confessionnalité de l’État ; 
2) Vabandon de tout pouvoir de juridiction des organisations religieuses 
dans les affaires temporelles, sans renoncer à l’autorité magistérielle ou 
morale ; 3) l’acceptation du principe démocratique de la part des religions 
ou le respect de la légitimité politique des décisions démocratiques dis- 
tincte de leur légitimité morale ; 4) le principe de coopération positive de 
l'État avec les organisations religieuses : la mise en place d’une laïcité 
coopérative ; 5) le respect des principes d’égalité et de non-discrimination 
entre les différents cultes et systèmes de pensée ; 6) l’acceptation de la 
présence de la religion ans la sphère publique et de la légitime participation 
des fidèles à l’élaboration de l’ethos politique ; 7) la recherche d’une 
éthique sociale à la mesure de l’homme comme fondement de la démocra- 
tie ; 8) la recherche d’un consensus éthique par recoupement sur des 
valeurs universelles ; 9) la méthode : le dialogue en vue du consensus, 
fondé sur le principe d’égalité. 

Y fait suite une série d’annexes : déclaration des « libertés galli- 
canes », du 19 mars 1682 ; constitution civile du clergé, du 12 juillet 
1790 ; convention entre le gouvernement français et S. S. Pie VII, du 
10 septembre 1801 ; articles organiques, du 8 avril 1802 ; loi du 
9 décembre 1905 concernant la séparation des Églises et de l’État ; sta- 
tuts-types des associations diocésaines en vigueur, de novembre 2003 ; 
texte intégral de la charte de la laïcité à l’école, du 6 septembre 2013. En 
ce qui concerne le texte de la loi du 9 décembre 1905, l’on remarquera 
que l’auteur présente une version consolidée au 19 mai 2011. Le regretté 
professeur Émile Poulat avait constaté, en 2005, qu’il n’existait nulle part 
de version mise à jour de cette loi, laquelle avait subi une cinquantaine de 
modifications. 


Vient s’y ajouter une longue biographie, p. 490-538. 


La thèse de Bénédicte Bernard fait donc le tour de la question. Elle a 
délibérément privilégié la présentation, classique en droit français, en deux 
parties et deux sous-parties, qui a incontestablement le mérite de la clarté, ce 
qui lui a permis de confronter la conception que l’État se fait de sa relation 
à la religion et celle de l’Église du fait de sa mission dans la société humaine. 
L'auteur souligne avec bonheur le tournant opéré par le concile Vatican II et 
sa reconnaissance de droits et de devoirs fondamentaux des fidèles et des 
laïcs. L’on retiendra aussi l’ouverture proposée dans la conclusion, qui per- 
met d’aller plus loin. 


Dominique LE TOURNEAU 
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CARDI, Cathy, Making Martyrs East and West, Canonization in the Catholic 
and Russian Orthodox Churches, Dekalb, IL, Northern Illinois University 
Press, 2015, 224 p. — ISBN 978-0-87580-495-8 — US$59.00. 


Pope Francis has observed on several occasions to Orthodox leaders that 
martyrs are the “seed of Christians” and that “martyrs bear witness to Christ 
and the unity he prayed for.” These are powerful statements which promote 
a renewed understanding of what martyrdom actually is. 


This study is a well-documented exploration of how the Catholic and 
Russian Orthodox Churches understand martyrdom and thus canonization 
respectively. It is more than a comparative analysis. Both churches under- 
stand martyrdom and thus canonization in some very different and contrast- 
ing ways. The author (a canonist) embraces a tri-partite approach: historical, 
theological and procedural with an ecumenical awareness. Chapter One 
explores how Christianity understood martyrdom in the first millennium until 
the Great Schism of c. 1054. Chapter Two explores how the Russian Ortho- 
dox Church views the same topic from the Conversion of Rus (ca. 988) to 
the present time. Chapter Three likewise explores the Catholic understanding 
of martyrdom from c. 1054 to the present time. Finally, Chapter Four offers 
various comparisons and conclusions, especially from an ecumenical per- 
spective. The Catholic Church has the experience of the first millennium 
regarding martyrdom and sainthood. After the Great Schism, the Catholic 
Church continued to develops norms in this regard, especially the use of 
authority and “evidentiary standards.” 


If there is desired a history of martyrdom, beyond that which is typically 
found in a dictionary or encyclopedia, then this study provides this material. 
The documentation is very scholarly and references many studies. The reader 
might think that there would be more similarities than differences in how the 
two Churches understand martyrdom and thus sainthood/ canonization. But, 
as this study suggests, there are some significant differences even though 
similar terminology is employed. The role of local bishops, the faithful, litur- 
gical calendars, miracles and even incorruptibility, are often differently 
understood by these two churches. Even the term “canonization” is a rela- 
tively new term for the Russian Church. There is no beatification in the 
Russian Orthodox Church, nor a central authority which governs who is 
canonized. In the Catholic Church, the growing centralization from the early 
middle ages that canonizations were papal declarations was driven primarily 
by great concern for certitude against possible abuses. 

Ecumenical dialogue between the Catholic and Orthodox Churches has 
produced various theologically significant statements. The author raises the 
question which has probably not heretofore been entertained: if there was 
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full communion between the Catholic and Russian Orthodox Church, would 
this include mutual acceptance of the saints? Thus the author believes that 
it is “simplistic” and “untenable” (p. 146) to conclude that the Catholic 
Church would accept all Russian Orthodox saints and vice versa. There are 
various theological and procedural reasons which would preclude such a 
recognition. It is a fascinating discussion which this reviewer has not previ- 
ously been aware of. 


The author fashions from a myriad of details very fine observations about 
a very important topic. This book is recommended for canonists, ecumenists, 
theologians, and all who are involved in canonizations. Canonized saints are 
not a basis for unity, but they are a contribution to how these two churches 
celebrate holiness. 


Patrick COGAN 


Dounot, Cyrille et François DUSSAUBAT (dir.), La réforme des nullités de 
mariage. Une étude critique, Perpignan-Paris, Artège-Lethielleux, 2016, 
247 p. — ISBN 978-2-249-62384-4 — € 20,99 


Cet ouvrage réunit des études critiques cherchant a discerner les mérites 
et les défauts de la législation nouvelle prise par le pape François avec les 
motu proprio Mitis ludex Dominus Jesus et Mitis et misericors lesus. Mgr 
Roland Minnerath, archevéque de Dijon, présente « La ratio legis du motu 
proprio : éclairages théologiques et canoniques » (p. 15-32). Remarquant 
que le décret Christus Dominus de Vatican II passe entièrement sous silence 
l’exercice de la justice par l’évêque, l’auteur souligne que le motu proprio 
place l’évêque au centre de la procédure de nullité, car il serait le meilleur 
garant du principe de l’indissolubilité. Il lui est demandé de corriger son 
retrait actuel par rapport à l’exercice de la justice. Ceci dit, pour que la via 
brevior ne ressemble pas a une procédure administrative, ce n’est pas 
l’évêque, mais le vicaire judiciaire ou un juge instructeur qui instruit la cause 
et le vicaire judiciaire qui décide la procédure à suivre, ordinaire ou brève. 
Le nouveau canon 1678 fait courir le risque d’une action en nullité par 
consentement mutuel. De plus il est à craindre que la liste de l’article 14 $ 1 
des Règles de procédure soit interprétée comme une liste de nouveaux chefs 
de nullité. « On a l’impression que le principe selon lequel le mariage a la 
faveur du droit (c. 1060) cède au principe que la nullité a la faveur du droit. » 


« Dans quelle mesure la culture influence-t-elle les conditions de validité 
du consentement matrimonial ? » (p. 33-43) se demande le philosophe Thi- 
baud Collin. L’on peut s’interroger sur ce que les termes du pacte matrimonial 
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signifient aujourd’hui, et l’on constate que la consuetudo relativiste contribue 
à remettre en cause le principe de non-contradiction, clef de voûte articulant 
la logique, la métaphysique et l’éthique. La hantise de la ‘discrimination’, le 
soupçon jeté sur toute binarité (ou bien... ou bien) au bénéfice de la juxtapo- 
sition des points de vue possible (et... et) engendrent de facto une représen- 
tation du réel naturel et humain comme indéterminé. Les mots perdent leur 
sens objectifs. 


Le professeur François Dussaubat présente « le statut juridique des dis- 
positions législatives pontificales » (p. 45-58) et relève un grand absent dans 
le motu proprio du pape François : Dignitas connubii, instruction qui, selon 
lui, se trouve complétement abrogée. L’auteur ajoute que la rédaction de 
l’article 14 des Règles de procédure n’est pas cohérente avec le droit que le 
législateur affirme vouloir maintenir en l’état. 


L'étude la plus critique est celle du professeur Cyrille Dounod, qui envi- 
sage « la réforme de la procédure des nullités de mariage au regard des 
principes juridiques » (p. 58-86). Le nouveau canon 1675 ne parle plus du 
mariage à sauver, mais de l’individu ; ce n’est plus l’existence du lien en 
tant que tel qui semble devoir être appréciée, mais celle du lien ‘en situation 
d’échec’. Ce retournement « est en contradiction avec le droit canonique ». 
L'objectif poursuivi par la réforme est, comme Mer Vito Pinto l’a clairement 
annoncé, d’accroître les nullités de mariage dans des proportions gigan- 
tesques. Avec son « etc. », l’article 14 $ 1 des Règles de procédure est 
contraire à la tradition canonique (cf. c. 17). Bien plus, « cette liste contre- 
vient à plusieurs reprises au droit positif », soit en rattachant des cas d’es- 
pèce qui ne tombent pas sous le coup d’une proscription à des causes exis- 
tantes, « par le biais d’hypothèses farfelues ou illogiques », soit en en créant 
de nouvelles qui affectent le droit substantiel « au détour d’une modification 
ou explicitation du droit formel ». On notera une contradiction formelle avec 
le motu proprio Omnium in mentem qui a retiré de la liste des empêchements 
le fait d’avoir « quitté l’Église par un acte formel ». L'auteur souligne que 
la grossesse imprévue de la fiancée n’ouvre pas droit à la nullité. Mais ces 
Règles de procédure n’ont pas force de loi et « tout ce qu’elles contiennent 
de contraire au droit positif est de soi nul et non avenu ». Quant au droit 
formel procédural, l’auteur relève aussi nombre de contradictions. Par 
exemple le fait, contraire au canon 1644 et même au nouveau canon 1681, 
que le mariage ne puisse plus faire l’objet auprès de la Rote romaine d’une 
nouvelle proposition de la cause, mais uniquement quand il s’agit de démon- 
trer sa validité. L’auteur déplore aussi la remise en cause par le nouveau 
canon 1673 $ 3 du principe sacré du prêtre-juge. Le nouveau canon 1678 $ 1, 
contraire au canon 1536 $ 2, inverse la présomption. Son paragraphe 2, en 
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établissant que « la déposition d’un seul témoin peut faire foi », va à l’en- 
contre d’une tradition juridique millénaire et universelle, que l’on trouve déjà 
au Deutéronome (19, 15). L’on retrouve cette même contradiction au para- 
graphe 3. En venant au procès le plus court, le professeur Dounod relève que 
l’innovation la plus radicale du motu proprio est « en fait d’un archéolo- 
gisme effrayant. Elle procède d’un certain esprit anti-juridique » et fait 
remonter « à la pratique pré-juridique de l’Église ancienne ». Comment 
apprécier le caractère manifeste ou évident d’une nullité, quand on est soi- 
même incompétent en droit et inexpérimenté en fait ? Une incise du 
canon 1687 $ 1 est particulièrement inquiétante, puisqu'elle autorise qu’un 
jugement de nullité de mariage soit rendu sans qu’un des parties ait pu béné- 
ficier de l’assistance d’un avocat. L'article 18 $ 1 des Règles renverse l’or- 
ganisation de l’interrogatoire des témoins, renversement qui viole le principe 
du secret. Quant à leur paragraphe 2, il fait fi du principe du canon 1567 $ 1. 


Le R. P. Philippe Toxé, O. P., traite de « la réforme des procès de nullité 
de mariage en Droit canonique latin selon le motu proprio Mitis Iudex Domi- 
nus lesus » (p. 87-140). La réforme entreprise entend remédier à la situation 
de pénurie de clercs et de canonistes dans certains diocèses, qui peut entrai- 
ner une grande difficulté à saisir la justice ecclésiastique. L’auteur fait remar- 
quer que le motu proprio abroge celles des dispositions du code qui ne sont 
plus en conformité avec la nouvelle loi. Il étudie d’abord les modifications 
de l’organisation judiciaire pour favoriser l’accès des justiciables aux tribu- 
naux et la célérité du traitement des causes. Pour lui, on ne peut pas parler 
de renversement probatoire de l’adage matrimonium gaudet favore iuris 
puisque, par trois fois, le motu proprio se réfère à la certitude morale que le 
juge doit acquérir au sujet de la nullité. En venant à la suppression de l’exi- 
gence d’une double décision conforme de nullité de mariage, l’auteur estime 
que le caractère dilatoire de l’appel ne doit pas s’entendre « des seules 
manœuvres volontairement dilatoires de l’appelant mais aussi de l’évidente 
inutilité objective d’un examen ordinaire de la cause ». Le professeur Toxé 
examine ensuite les dispositions relatives au procès brevior, qui se distingue 
du procès documentaire du fait qu’il s’applique aux chefs de nullité tenant à 
la validité du consentement et qu’il fait intervenir l’évêque diocésain comme 
juge unique. À propos du nouveau canon 1684, il souligne que le terme de 
« demande » du canon 1683 CIC doit être interprété selon le sens que la 
tradition canonique donne à ce terme et renvoie donc seulement à l’objet du 
procès. L’auteur relève aussi la disparité dans les situations évoquées par 
l’article 13 $ 1 des Règles de procédure, dans lesquelles il voit une instruc- 
tion. Il semble que seul l’évêque diocésain puisse juger la cause, même s’il 
peut charger un canoniste de rédiger la sentence. 
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« Le motu proprio : ‘Le cadre unitaire de la pastorale familiale, lieu de 
l’enquête préliminaire ou pastorale’ », est le sujet traité par Cédric Burgun 
maître de conférences à l’Institut Catholique de Paris (p. 141-163), à partir 
des articles 2-4 du motu proprio. Ils visent à renforcer la pastorale familiale 
afin qu’elle ne soit plus une pastorale annexe. L'accompagnement des per- 
sonnes dans l’enquête préliminaire, dans un cadre unifié de pastorale fami- 
liale doit limiter en partie le risque d’une fragilisation de l’indissolubilité 
matrimoniale. L'auteur examine le caractère « stable » de cette pastorale 
familiale avant de développer la question de l’enquête préalable. Si d’au- 
cuns pointent, à juste titre, l’inversion de présomption opérée par la 
réforme, il ne faut pas oublier que le juge devra s’appuyer sur ce cadre 
unitaire de la pastorale familiale pour arriver à cette « assurance » que le 
mariage a irrémédiablement échoué. Il convient d’autre part de tenir 
compte des enfants, affectés par la déclaration de nullité du mariage de 
leurs parents : ils n’ont pas été annulés ! L’auteur propose enfin quelques 
éléments qui pourraient figurer dans un Vade mecum des éléments essen- 
tiels de l’enquête. 


« La responsabilité des évêques dans le motu proprio Mitis iudex Domi- 
nus lesus » (p. 165-200) est le sujet traité par Bruno Gonçalves c.o., égale- 
ment maitre de conférences à l’ICP. Si l’évêque en tant que juge est prati- 
quement ignoré par le concile Vatican I, le motu proprio, en revanche, le 
mentionne à trente-six reprises. L’évéque est d’abord vu comme le garant 
du fonctionnement du tribunal et de la procédure dans le procès matrimo- 
nial. Il doit veiller en premier lieu à maintenir le caractère collégial des 
tribunaux de première instance ; fournir un personnel suffisant et compé- 
tent, ce qui implique de promouvoir sa formation et d’envisager une éven- 
tuelle mutualisation des moyens, ainsi que d’approuver la présence d’asses- 
seurs dans les tribunaux. D'autre part, l’évêque a pour fonction de favoriser 
l’existence d’un tribunal diocésain pour les causes matrimoniales, ce qui 
soulève la question de l’opportunité d’une nouvelle redistribution des offi- 
cialités diocésaines en France. En second lieu, le motu proprio insiste sur le 
fait que l’évêque diocésain est iudex natus, opérant ainsi un « renversement 
quasi-copernicien ». C’est l’évêque diocésain qui doit juger, et il semble 
peu conforme aux textes qu’il se fasse remplacer par ses vicaires. C’est 
pourtant la thèse développée par Mgr Pinto. En tout cas, le fait que l’évêque 
diocésain soit juge n’est pas sans risques. L’auteur examine enfin en détail 
les normes relatives au procès plus bref. En conclusion, si les évêques ne 
donnent pas des moyens à leurs tribunaux, s’ils n’en créent pas éventuelle- 
ment de nouveaux, la réforme de Mitis Iudex risque de n’être appliquée que 
partiellement. 
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Me Emmanuel Tawil examine « le motu proprio Mitis Judex au regard de 
l’arrêt Pellegrini de la CEDH » (p. 201-213). L’auteur rappelle que dans 
certains pays européens les déclarations de nullité prononcées par les tribu- 
naux ecclésiastiques produisent des effets civils, y compris dans le cas de 
dispense de mariage non consommé, comme en Espagne en en Italie, situa- 
tions qu’il étudie brièvement, avant d’examiner les conditions posées par la 
jurisprudence de la Cour européenne des droits de l’homme sur la conformité 
des procédures ecclésiales matrimoniales avec la Convention européenne des 
droits de l’homme. Il examine en ce sens l’arrêt Pellegrini, du 20 juillet 2001 
qui considère que les juridictions de l’État italien qui, en application des 
dispositions concordataires, se prononcent sur l’exequatur à accorder à une 
décision de juridictions ecclésiales déclarant la nullité d’un mariage doivent 
avant de l’accorder, vérifier « que la procédure remplissait les garanties de 
l’article 6 ; un réel contrôle s’impose, en effet, lorsque la décision dont on 
demande l’exequatur émane d’un pays qui n’applique pas la Convention », 
que le Saint-Siège n’a effectivement pas signée. Me Tawil relève alors que 
deux dispositions de Mitis Judex risquent d’être en contradiction avec l’ar- 
ticle 6 de la Convention européenne des droits de l’homme : d’abord le fait 
que l’évêque exerce le pouvoir judiciaire personnellement, ensuite la possi- 
bilité qu’il rejette l’appel manifestement dilatoire. 


Enfin Mgr José Maria Serrano Ruiz, président émérite de la cour d’appel 
du Vatican et le p. Rami Al Kabalan, vice-procureur du patriarcat d’Antioche 
auprès du Saint-Siège apportent « quelques remarques sur le motu proprio 
Mitis et Misericors lesus réformant la procédure canonique pour les causes 
de déclaration de nullité du mariage dans le Code des canons des Eglises 
orientales » (p. 215-240). Les auteurs mettent l’accent sur l’autorité « auto- 
nome et autochtone » de la nouvelle loi, qui n’abroge pas des normes anté- 
rieurs, mais vient s’y substituer, de façon formelle et immédiate, avec toute 
la force que suppose l’intervention personnelle du pape. Les évêques doivent 
établir un critére pastoral de discernement des situations, puis recourir, dans 
un deuxième temps, à un langage plus précis qui est celui de l’ordre judi- 
ciaire. La centralité réaffirmée du « salut des âmes et de la miséricorde réno- 
vatrice du Seigneur » ne peut que contribuer à éclairer les autres dispositions 
du motu proprio. Les auteurs examinent le rôle de l’évêque dans les causes 
de nullité matrimoniale, puis le caractère exécutoire d’une seule sentence de 
premier degré et enfin l’appel au Tribunal apostolique. Ils concluent qu’en 
« insistant sur les principes chers aux orientaux de l’oikonomia et de l’akri- 
beia », le pape François « veut faire connaître aux fidèles dans le besoin la 
miséricorde salvatrice du Seigneur ». 


Dominique LE TOURNEAU 
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NIETO, Silverio, Carlos CORRAL, and Jesús LOPEZ NIETO, Concordatos y 
Acuerdos hispano-americanos 1851-2012: Textos originales en espanol 
de los Concordatos y Acuerdos (histéricos y actuales) y su significado, 
Murcia (Spain), Universidad Catélica de Murcia, 2016, 506 p. — ISBN 
978-84-16045-90-7 


The first part of this book presents a general theory on Concordats, treat- 
ing such matters as the notion of the Concordat, parties to it, subject matter, 
form, interpretation, and termination. The second part, by far the longer, 
gives the texts of and analyses all the Concordats and other-named Accords 
made between the Holy See and many countries of Latin America dating 
from their independence up to the present day, that is, from the pontificates 
of Pius IX in 1851 to Benedict XVI in 2012. This includes those Concordats 
and other-named Accords still in effect as well as those that are no longer in 
force. The countries in question are Argentina, Bolivia, Colombia, Costa 
Rica, Ecuador, El Salvador, Guatemala, Haiti (originally Spanish, later a 
French colony), Honduras, Nicaragua, Paraguay, Peru, the Dominican 
Republic, and Venezuela. In addition, three appendices treat the same subject 
with respect to Brazil (a Portuguese colony), the Philippines (Spanish but not 
in Latin America), and Equatorial Guinea (an African country, formerly a 
Spanish colony, which signed an agreement with the Holy See in 2012). 


There is no clear distinction between a “Concordat” and the other 
“Accords” (variously called Acuerdo, Convenio, or Modus vivendi). Con- 
cordats are concluded only by the highest levels of the governments of 
Church and State, but even other Accords often share this characteristic. 
Both Concordats and other Accords treat the same kinds of general issues 
such as establishing a system of collaboration and mutual aid between 
Church and State, defining the juridical status of the Church within the State, 
and giving certainty and stability to the relations between the political and 
the ecclesiastical communities. Among the specific matters treated in the 
various agreements are the recognition and status of the Catholic Church in 
the country; diplomatic relations; free communications between the Holy 
See and the bishops and other faithful; freedom of the Church’s organization, 
preaching, and worship; the appointment of bishops and other officials; ter- 
ritorial ecclesiastical circumscriptions; the recognition of the juridical per- 
sons and other institutions of the Church; the juridical status of clergy and 
religious; pastoral care for the armed forces, hospitals, jails and other insti- 
tutions; religious instruction and the recognition of the right to establish 
centres of education; civil recognition of canonical marriages; Church asso- 
ciations; questions concerning temporal goods and fiscal exemptions; and 
immunity of and exemptions for places of worship. 
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Silverio NIETO is a professor at the Catholic University of Murcia and the 
director of juridical services for the Spanish episcopal conference; Carlos 
CORRAL is an emeritus professor of political science; and Jesús LOPEZ is 
Secretario técnico of the juridical service department of the same conference 
of bishops. Their handsome book is a worthy scholarly achievement, espe- 
cially to be recommended for Catholic university libraries and canon law 
faculties as well as other institutions and persons interested in Church-State 
relations and ecclesial law. 


John M. HUELS 


RIVOIRE, Réginald-Marie, La valeur doctrinale de la discipline canonique. 
L'engagement du Magistère dans les lois et les coutumes de l'Église, 
Dissertationes series canonica 66, Rome, EDUSC, 2016, 308 p. — ISBN 
978-88-8333-597-6 


Cette monographie du frère Réginald-Marie Rivoire, religieux de la Fra- 
ternité Saint-Vincent-Ferrier, est le fruit de sa thèse soutenue à l’Université 
pontificale de la Sainte-Croix. Elle vient particulièrement à son heure, car 
elle éclaire d’un jour nouveau les débats suscités dans l’Église par les deux 
synodes sur la famille et par l’exhortation apostolique Amoris lætitia au sujet 
de l’admission aux sacrements des fidèles vivant dans des situations matri- 
moniales irrégulières. Le professeur Errázuriz M. salue la démarche suivie 
par l’auteur qui se démarque nettement du positivisme juridique et de son 
fondement volontariste. Ce réalisme permet de découvrir la valeur de la caté- 
gorie traditionnelle du droit divin, qui correspond à ce qui est fondamental 
et permanent dans la justice inhérente au Peuple de Dieu. 


L'auteur se propose d’étudier en quel sens la discipline canonique reflète 
la foi de l’Église, le rapport entre la discipline, confiée au pouvoir de gou- 
vernement et la doctrine révélée confiée au pouvoir de magistère, et dans 
quelle mesure une norme canonique peut comporter un enseignement et pos- 
séder une valeur magistérielle. Il relève que la lecture de Sacræ disciplinæ 
leges montre bien que des textes disciplinaires contiennent ou présupposent 
des aspects doctrinaux ; et que le magistère lui-même ne manque pas d’in- 
voquer les lois et les coutumes de l’Église pour définir une vérité doctrinale. 
C’est pourquoi la discipline canonique a été de longue date considérée 
comme un « lieu théologique », autrement dit comme un critère de la Tra- 
dition, une source où puiser le donné révélé. « Manifestement, la praxis 
Ecclesiæ peut servir à établir l’origine divine d’une doctrine ou d’une pra- 
tique, à préciser le sens d’une proposition révélée ou d’un texte scripturaire. » 
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C’est ce vaste domaine, jusqu’alors peu exploré, que frére Rivoire scrute, en 
cherchant a délimiter avec précision la vérité enseignée dans un texte ou dans 
une pratique disciplinaire, à en déterminer le degré d’autorité, et à dégager 
des règles d'interprétation théologique des lois et des coutumes de l’Église. 


Un long chapitre préliminaire (p. 23-63) vise à poser le problème à partir 
de quatre exemples. Les deux premiers exemples, ceux du célibat sacerdotal 
et de la dissolution du mariage en vertu du privilège de la foi, montrent 
qu’une discipline ecclésiale peut transmettre indirectement un enseignement 
important, dont le contenu et le degré d’autorité magistérielle restent diffi- 
ciles à préciser. Les deux exemples suivants, qui se réfèrent à la torture 
judiciaire (dont on se souviendra que sainte Jeanne d’Arc fut menacée par 
l’évêque Cauchon) et à la consécration par contact, sont négatifs en ce sens 
que s’ils correspondent à une pratique ecclésiale historiquement certaine, 
celle-ci est aujourd’hui unanimement rejetée comme véhiculant une doctrine 
erronée. Ces exemples montrent les limites de l’argument de la praxis Eccle- 
siæ en théologie. Ils imposent de chercher à dégager des règles d’interpréta- 
tion théologique des lois et des coutumes de l’Église. Une discipline ecclé- 
siale peut être envisagée soit comme dépendant du magistère soit comme 
expression d’une tradition, Tradition divine apostolique au plus haut degré, 
ou autres traditions apostoliques ou ecclésiastiques. Il faut tenir compte aussi 
du développement du dogme, que la praxis Ecclesiæ peut causer, « soit que, 
par le biais d’une discipline canonique, le magistère propose ou explicite le 
droit divin (naturel ou positif) ; soit que, par cette discipline, les fidèles 
parviennent à une meilleure connaissance de celui-ci ». Enfin se pose le 
problème de l’infaillibilité de l’Église dans ses lois et ses coutumes. « Est-il 
possible que des organes du pouvoir de juridiction transmettent indirecte- 
ment dans les normes qu’ils édictent des enseignements déficients en matière 
de foi ou de mœurs ? » se demande l’auteur. 


Pour réponde adéquatement à cet ensemble de question, le frère Rivoire 
précise dans sa première partie le vocabulaire employé : « Droit et vérité, 
juridiction et magistère : deux objets pour deux pouvoirs », partie subdivisée 
en deux chapitres, dont le premier porte sur « deux objets distincts : vérité 
et droit » (p. 67-114). La distinction formelle des deux objets n’empêche par 
leurs interactions, qui, d’ailleurs, expliquent que la discipline de l’Église ait 
été considérée traditionnellement comme un « lieu théologique », ainsi que 
nous l’avons relevé. Mais le recours à ce lieu exige beaucoup de prudence 
et de finesse, car les lois et les coutumes ne sont pas formellement des expo- 
sés doctrinaux. Ces interférences ont leur correspondance au niveau des pou- 
voirs, qui font l’objet du chapitre deuxième sur « deux pouvoirs distincts : 
magistére et juridiction » (p. 115-164). Le pouvoir de magistère est au 
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service de la vérité et le pouvoir de gouvernement au service du droit. L’on 
discute pour savoir quelle est leur distinction réelle et spécifique. Le courant 
« canonique » réduit le pouvoir de magistère à l’un des deux autres pouvoirs 
de l’Église, généralement au pouvoir de juridiction. Il met fortement l’accent 
sur l’autorité du magistère et sur l’obéissance du fidèle, insistant ainsi sur le 
côté volontariste de l’adhésion au magistère. L'auteur note au passage que la 
rédaction du canon 212 $ 2 est déficiente, car elle ne distingue pas, chez le 
fidèle, l’obéissance de la discipline et l’obéissance de la foi. Dans cette 
conception, « le magistère a pour mission de déclarer le vrai, non d’obliger 
à adhérer au vrai ». Le courant « théologique » considère que le pouvoir de 
magistère est absolument irréductible aux deux autres. Le logicien 
J. M. Bochénski montre que toute autorité concerne soit le savoir (épistèmé) 
soit l’injonction (deomai). L’injonction et la proposition sont tout à fait dis- 
tincts et fondent deux espèces d’autorité : l’autorité de celui qui sait et celle 
de celui qui dirige en vue du bien commun. La première correspond au 
pouvoir de gouvernement, la seconde au pouvoir de magistère. Cette distinc- 
tion des pouvoirs ne doit pas s’entendre cependant au sens de séparation, car 
des interférences se produisent. « Telle mesure est-elle purement discipli- 
naire ou déjà doctrinale ? Ressort-elle du pouvoir de magistère au sens strict 
ou du pouvoir de juridiction en matière doctrinale ? » L’auteur montre, par 
exemple, que la bulle /neffabilis Deus définit une doctrine et, dans un deu- 
xiéme temps, condamne les actes extérieurs qui ne lui seraient pas conformes. 
Le fait que les interventions disciplinaires en matière doctrinale relèvent 
formellement du pouvoir de juridiction pose le probléme de la réponse 
requise des fidèles, sachant qu’elles ne sont garanties que par une assistance 
divine relative. D’où aussi la question sur la nature de celles des décisions 
des congrégations romaines qui participent au pouvoir magistériel supréme. 
Enfin, l’on ne peut pas nier que le magistère possède une dimension juri- 
dique, comme saint Jean-Paul II le rappelait dans son discours de 2005 à la 
Rote romaine. 


Il faut alors clarifier la question de l’assistance divine promise à l’Église 
dans ses lois et ses coutumes. C’est l’objet de la deuxième partie portant sur 
« les degrés d’engagement du magistère dans les lois et les coutumes ». Son 
premier chapitre, le chapitre III commence par présenter « une thèse clas- 
sique à évaluer : l’infaillibilité de l’Église dans sa discipline universelle » 
(p. 167-224). L’immense majorité des théologiens ont longtemps admis que 
la discipline canonique fait partie de l’objet secondaire de l’infaillibilité, tout 
comme l’approbation des ordres religieux et les canonisations des saints. 
L'auteur présente d’abord cette thèse classique, que l’Église revendique pour 
elle-même, comme en témoigne de façon emblématique la condamnation de 
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la proposition 78 du synode de Pistoie ; puis il examine sa remise en cause 
contemporaine par des auteurs tels que Jean-Francois Chiron et Bernard Ses- 
bouë, pour qui une grande partie de l’objet secondaire du magistére relèverait 
« de cette ‘infaillibilité juridique’ qui ne prétend pas à l’irréformabilité : les 
faits dogmatiques ». L’acte magistériel « définitif », formellement doctrinal 
et irréformable, se voit alors « dans la plupart des cas » remplacé par un acte 
« définitif », « purement juridique, relevant en fait du seul pouvoir de juri- 
diction ». De la sorte, pour ces auteurs les conditions pour que soit posé un 
acte purement doctrinal ne sont jamais clairement réunies, et tout n’est plus 
que « juridique », et donc réformable. 


Le Fr. Rivoire se demande alors « en quel sens parler d’une infaillibilité 
de l’Église dans sa discipline. » L'assistance du pouvoir de juridiction ne 
saurait atteindre l’infaillibilité et l’autorité de l’Église n’est pas, en ce 
domaine, à l’abri de l’arbitraire. Quant à l’assistance du pouvoir de magis- 
tère, elle peut être infaillible. En matière de discipline liturgique surtout, le 
magistère a plus d’une fois souligné la possibilité de déficiences. L'auteur 
cite Pie XII à ce sujet, dans un discours aux participants du Congrès inter- 
national de pastorale liturgique d’Assise, en 1956. L’on ne peut pas exclure 
qu’il y ait, dans une discipline canonique, proclamation infaillible d’une 
vérité, soit qu’elle ait déjà été proclamée telle par le magistère, soit qu’elle 
ne l’ait pas encore été. L'auteur tire comme conclusions de son étude sur ce 
point que : 1) l’engagement du magistère dans la discipline est automatique 
dès lors que celle-ci touche, de près ou de loin, au révélé. 2) Il n’y a la 
qu’une différence de mode d’exercice qui ne modifie pas substantiellement 
les règles générales de diversification de l’autorité magistérielle. 3) Cela ne 
signifie pas que tout dans la discipline soit infaillible, ni qu’elle ne puisse 
rien contenir de doctrinalement imparfait ou défectueux. 4) L’affirmation 
d’une doctrine dans la discipline sera rarement garantie par l’infaillibilité. 
Mais il n’est pas impossible que le magistère ordinaire puisse dans la disci- 
pline proposer de nouvelles vérités révélées. 5) Il sera difficile en général de 
déterminer avec précision, à partir de la seule discipline, le degré d’autorité 
que le magistère engage dans chaque proposition. 


Reste à prendre une vue d’ensemble de « l’engagement du magistère dans 
la discipline canonique » (p. 225-261). Ce degré d’engagement se mesure au 
caractère nécessaire de l’objet. Le magistère n’a aucune compétence particu- 
lière sur l’objet propre des lois et des coutumes ecclésiastiques. Mais quand 
la discipline déclare, comme tel, le droit divin révélé, le magistère est néces- 
sairement engagé à son degré maximum d’infaillibilité. Entre les deux, le Fr. 
Rivoire a dégagé l’existence d’un « droit intermédiaire » qui, « sans avoir 
l’absoluité du droit divin, n’est pas pour autant purement contingent et 
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arbitraire », droit intermédiaire qu’il cherche à dégager dans ce dernier cha- 
pitre, en s’appuyant sur la notion de « droit des gens ». Cela permet de 
rendre compte des changements de législation sur des points délicats de l’his- 
toire de l’Église : torture judiciaire, esclavage, prêt à intérét... L’auteur pense 
que le ius gentium a sa correspondance dans le droit divin positif. « Nous 
avons montré qu’au sein même de la loi divine positive, explique-t-il, il peut 
exister des préceptes plus ou moins nécessaires : certains préceptes sont 
absolument et toujours nécessaires, étant liés à la nature des choses, d’autres 
sont nécessaires per se, mais non semper. En ce domaine du droit divin 
positif, il y a donc 1a aussi une place pour un droit intermédiaire découlant 
des préceptes de droit divin, mais aussi en tenant compte des circonstances 
contingentes. » Le sens de la foi des fidéles s’exerce toujours infailliblement, 
y compris a travers une coutume communautaire, mais il est nécessaire que 
le magistère divinement assisté discerne cet accord unanime des fidèles et 
détermine la proposition implicitement présentée comme révélée (ou liée 
nécessairement à la révélation). Toute coutume canonique n’est pas l’expres- 
sion du sensus fidelium, mais peut être simplement l’expression de l’opinion 
publique. 


Dominique LE TOURNEAU 
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